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Fn the Court of Ippeals of the District of Columbia. 


Charles S. Landram et al., Executors, Appellants, 

VS. 

Gabriella K. Jordan. 



a Supreme Court of the District of Columbia. 


Gabriella K. Jordan, Complainaut, 

y VS. y 

Elijah S. Drakb, Trustee; Leroy M. 

Taylor, Trustee.; Charles S. Eandram oo 79 q 
and John A. Broaddus, Executors of Co6- 
stauce K. Vertner, Deceased, and Lilne 
K. Vertner, Edmuud K-A^ertner, and 
Thomas K. Vertrïer, Infants, Defendants., 


In Equity. 


United States op America, I 
, . .District of Columbia, | * 


Be it remerabered, that in the supreme court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the tiraes 
hereinafter mentioned, the following papers were filed and proceed- 
ings had, in the above eutitled cause, to wit:— 


1 (1) BUI to Review Decree in Eq. 21422. 

Filed Oct. 29,1901. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 
Gabriella K . Jordan, Complainant, 

VS. 

Elijah S. Drake, Trustee; Leroy M. Tay- 
lor. Trustee; Constance K. Vertner, and VEquity. No. 22729. 
Lillie K. Vertner, Edmund K. Vertner, 
and Thomas K. Vertner, Infants, Defend¬ 
ants. 

To the supreme court of the District of Columbia, holding an equity 
court: 

The said complainant exhibits this her bill of complaint against 
the above named defendants and thereupon respectfully shows to 
the court as follows : 

1—1476a 
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1. That the said complaiuant is a citizeu of the United States and 
a resident of the State of New York, and that she briugs this snit in 
her own right and as one of the devisees of the last will and testa¬ 
ment of Thomas Kearne}', deceased. 

2. That the said defendants, Elijah S. Drake and Leroy M. Taylor 
are sned as trustees appointed by the said will. That both of them 
are citizens of the United States, and that the said Elijah S. Drake 
is, as coinplainant is inforined and believes, a resident at Port Gib- 
son in the State of Mississippi, and that the said Leroy M. Taylor is 
a resident of the city of Waslüngton in the District of Columbia. 
The defendants, Constance K. Vertner, Lillie K. Vertner, Edmund 
K. Vertner and Thomas K. Vertner are citizens of the United States 
and coinplainant is inforined and believes their place of residence 
is Luray in the State of Virginia, and they are sued in their own 
right and as devisees under the said last will and testament of 

Thomas Kearney, deceased. 

2 Coinplainant avers that the said defendants Lillie K. 

Vertner, Edmund K. Vertner and Thomas K. Vertner are 
infants. 

3. That heretofore, to wit, on the 15th day of May, 1900, the said 
defendant, Elijah S. Drake one of the said trustees as aforesaid, filed 
and exhibited his bill of complaint in equity in this honorable court 
holding an equity court, againstthe said Leroy M. Taylor, the o tb er 
said trustee, and the said Constance K. Vertner, and the said Lillie K. 
Vertner, Edmund K. Vertner and Thomas K. Vertner, infants, and 
this coinplainant as defendants to said bill, the said cause being 
designated and numbered 21,422 upon the equity docket No. 48 of 
said court; atrue and correct transcript of the entire record of said 
cause dulj' certified to by the clerk of the said court is herewith 
filed marked Complainant’s Exhibit No. 1, and is prayed to be taken 
and read with this bill as a part hereof and with the saine effect as 
tliough the said record or the several parts tliereof were copied 
herein when referred to in an}" paragraph of this bill. 

A duly certified copy of the said will of Thomas Kearney de¬ 
ceased, was filed with his bill by the said trustee Elijah S. Drake 
marked Exhibit “ A ” in said cause and was prayed by hira to be 
read as a part of his said bill, all of which will fully and at large 
appear by reference to the duly certified transcript of the record of 
said cause No. 21422, equity docket No. 48 filed herewith and 
marked Complainant’s Exhibit No. 1. 

4. That said Elijah S. Drake, said trustee, set forthiu his said bill 
in said cause No. 21,422 certain provisions of the said will of said 
testator relating to and disposing of certain real estate and the rents, 
reveuues and profits arising therefroin, situated in the city of Wash¬ 
ington, District of Columbia. Amougst other provisions so set forth 
are the sixth and eighth items of said will which are in the follow- 
ing words and figures: (Sets out at large items 6 and 8 of said 
will). 
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8 5. That the said trustee, Elijah S. Drake, in and by the sixth 

paragraph of his said bill in said cause alleged and averred 
as follows: 

‘‘ 6th. Questions have arisen as to the validity of the provisions in 
the said will relating to the real estate within the District of Coluin- 
bia and your coinplainant is advised that the said provisions are 
void because they atteinpt tocreate a-perpetuity.” 

6. That the said Elijah S. Drake, said trustee, in and by t.he third 
pra 3 'er of his said bill prayed as follows: 

“ 3rd. That by a decree of this honorable court the last will and 
testament of Thomas Kearney deceased be eonstrued so far as the 
same deals with the real estate within the District of Colurabia therein 
devised.” 

7. That this coinplainant, Gabriella K. Jordan,on the 15th day of 
May, 1900, in her proper person filed in said cause her separate auswer 
to the said bill of the said Elijah S. Drake, trustee, in Üie words fol- 
lowiug: 

“ This defendant being advised that the bill of complaint herein 
involves only questions of law as to the construction of a will, and 
as she is not advised as to the law governing such matters and things 
therein set forth she prays the court to make such a decree herein 
as will protect her rights in the premises and to this end admitsthe 
matters and things in the said bill of complaint to be true,” as by 
refereuce to said transcript of the record of said cause will fully and 
at large appear. 

And that on the said 15th day of May, 1900, the said defendant, 
Constance K. Vertner, filed her separate auswer to the bill of com¬ 
plaint of tlie said Elijah S. Drake trustee in said cause, to the effect 
following: That she admitted all the matters and things averred in 
the said bill of complaint of the said Drake, trustee, and that 
4 she was advised and so averred that the said will of her 
father, Thomas Kearney deceased, is void and of no effect to 
dispose of the real estate situated in the District of Oolumbia for the 
reason that the provisions of said will relating to said real estate 
attempt to create such au estate as is contrar}' to the law forbidding 
the creation of perpetuities. That she and her brother Edmund 
Kearney were the sole heirs at law of the said Thomas Kearney; 
that Edmund Kearney died on the 4th day of June, 1898, leaving a 
widow, Mary B. Kearney, and that she the said Constance K. Vert¬ 
ner was his sole heir at law. That the said Edmund Kearnevlefta 
last will and testament, a certified copy of which was filed with said 
auswer and prayed to be read as a part thereof, but that she was 
advised that the said will of Edmund Kearney is not in proper form 
to pass the title to real estate within the District of Columbia. That 
she joined in the pra^'er of the bill of complaint of the said Drake 
trustee for a decree declaring the proper construction of the said will 
of Thomas Kearney deceased so far as it relates to real estate in 
the District of Columbia. 

And that on the 22nd day of May, 1900, the said court by its dé- 
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cree in said cause No. 21,422 appointed Fred McKee guardian ad 
liiem of the infant defendants in said cause to defend said cause on 
their behalf, and on said last mentioned day said infant defendants 
by their said guardian filed their answer in the said cause neither 
adinitting nor denying the niatters and things averred in said bill 
but submitting their interests to the protection of the court. 

That on the said 23rd day of May, 1900, the said Leroy M. Taylor 
filed hia answer in said cause No. 21,422 in substance and effect 
setting forth that he had renounced and decliued to act as trustee 
under the said will of Thomas Kearney deceased, and tliereby re- 
newed said reuunciation and declination. 

5 And that on the day last mentioned the said complainant, 
Elijah Drake joined issue with defendants in said cause as 

follows; 

“ The complainant joins issue with tlie defendants and will try 
the above-entitled cause upon the bill aud answers filed therein.” 

And that thereupon and on the sarae day the said cause was or- 
dered calendared by the complainant Drake for hearing on the bill 
and answers for the June term, 1900, of the said court, and was cal¬ 
endared b}'^ the clerk. 

And tliat at the June term, 1900, of the said court, the said cause 
No. 21,422 was set down for hearing and was submitted to and 
heard by the said court on the pleadings filed therein and at said 
term, to wit: on the 27th day of June, 1900, the said supreme court 
of the District of Columbia sitting in equity made, pronounced, 
passed and entered upon the records and minutes of the court a 
final decree in said cause No. 21,422, signed by the associate justice 
of the said court then and there presiding and holding said term 
b}’’ which said final decree the court adjudged, ordered and decreed 
as follows: 

“This cause having been calendared was submitted ou the_ plead¬ 
ings filed therein and diily considered, it is by the court this 27th 
day of Jiine, 1900, adjudged, ordered and decreed that the provisions 
of the last will and testament of Thomas Kearne}' deceased, so far 
as the same devise or attempt to dispose of lands and tenements 
lying and being witliin the District of Columbia, are deemed and 
held to be in violation of the provisions of law prohibiting the cre- 
ation of perpetuities and contrary to the statute in such cases made 
and provided ; and it is further adjudged, ordered and decreed that 
the said provisions of said will are deemed and held to be void 
and of no effect, and that as to the said land and preraises the said 
Thomas Kearnev died intestate, aud the same descended to his heirs 
at law. 

JOB BARNARD, Jusiice. 

6 8. That no appeal has been taken from said final decree by 
any of the parties to said cause No. 21,422 and that the cora- 

plaiuant, Gabriella K. Jordan, was greatW iujured and grieved by 
the said final decree, and the construction of the said will by the- 
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court and tbe effect wliereof has been, and is, to deprive her of her 
said property devised to her for life of Uie said sixth item of the said 
last will and testament of the — Thomas Kearney, deceased, 

9. That tlie said complainant, Gabriella K. Jordan, avers and in- 
sists tliat the said final doeree in said cause No. 21,422 is erroneous 
and ought to be reviewed, reversed and set aside for many ex’rors 
and imperfections apparent npon the face of said decree and of the 
record of the proceediiigs in the said cause, and the said complain¬ 
ant avers that the said decree araougst other things was erroneous 
as aforesaid in the followiug particulars: 

(1.) In adjudging, ordering and decreeing relief upon the said 
bill which should have been dismissed by the court exmero motu 
(a.) Because the said trustee had no right, title or property in the 
subject matter of said suit cognizable in a court of equity as would 
authorize him to institute said suit for the purpose of defeatingand 
frustrating the purposes of the said devise in favor of the said Ga¬ 
briella K. Jordan as declared by the testator in the sixth item of 
said will. 


Stricken out and 
expunged b\’- order 
of the court by 
order dated 5" 
Nov. 1903. 


(b.) Because the institution of the said suit 
by the said trustee under said will was a 
breach of bis said trust and of the confidence 
reposed in him whose duty it was to defend 
the title and interest of the cestui [que]* 
trust, Gabriella K. Jordan, thereunder and a 
court of equity eannot lend its aid to the 
commission of said breach. 


(c.) Because said court had no jurisdictiën upon the merits of said 
suit, and for that reason said bill should have by said decree 
7 been dismissed. 

(2.) In adjudging, ordering and decreeing relief upon said 
bill in the absence of proper and necessary parties to the suit neither 
the said Edmund Kearney (if living), or if he were dead, bis persoual 
representatives liaving been made a party, nor any proof made that 
he died without issue him surviving or that the said Oonstance K. 
Vertner was his sole heir at law, or that he died intestate. 

(3.) In adjudging, ordering and decreeing adversely to the said 
complainant, Gabriella K. Jordan, that the provisions of the last 
will and testament of Thomas Kearney, deceased, so faras the same 
attemptto dispose of lands and tenemeuts lying and being within 
the District of Columbia are deetned and held to be in violation of 
the provisions of law prohibiting the creation of perpetuities and 
contrary to the statute in such case made and provided and that 


[Matter enclosed betweeii rules erased in copy.J 
[* Word encloeed in brackets erased in copy.] 
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the provisions of said will of Thomas Kearney, deceased, are deemed 
and held to be void and of no effect and that as to said lands and 
premises the said Thomas Kearney (lied intestate and that the same 
descended to his lieirs at law, whereby the said Gabriella K. Jordan 
has been deprived of the devise in her favor provided in the sixth 
item of the said will whereus said devise is a perfectly legal and 
valid gift being for the life only of the said Gabriella K. Jordan and 
not in contravention of the law prohibiting perpetuities nor con- 
trary tb any statute and that as to said devise the said Thomas 
Kearney died testale as to said land and tenements .situate in the 
District of Columbia and inentioned in the sixth item of his said 
will and that the same did notdescend to his heirs at law and that 
the coustruction of said will and the sixth item thereof by the said 
decree in the particulars aforesaid was and is wholly erroneous and 
wrongful. 

In consideration whereof and inasmuch as such errors and 

8 imperfections appear in the body of the said decree and in 
the record of the proceedings in said cause, and there is no 

proof upon which to base any decree deeming and holding that the 
testamentary dispositiou in favor of the said complainant, Gabri¬ 
ella K. Jordan, inentioned and declared in the sixth item of tlie 
said will of Thomas Kearne}', deceased, to be in violation of the law 
prohibiting the creation of perpetuities, or contrary to the stat¬ 
ute in such case made and provided as to the said real estate situ- 
ated in the District of Columbia; and that there is no proof upon 
which to base any decree deeming and holding the said lu’ovision 
of said will to be void and of no effect or that the said Thomas 
Kearney died intestate as to the said land and preinises, or that the 
same descended to his heirs at law as inentioned and set forth in the 
said final decree,—the complainant hopes that the said decree will 
be reversed andsetaside and uofurther proceedings be had thereon. 

The premises considered 3 'our complainant pra^'s as follows: 

I. That the said Elijah S. Drake, trustee, Leroy M. Taylor, trus¬ 
tee, Constaiice K. Vertnerand the said infants Lillie K. Vertner 
Edmund K. Vertner and Thomas K. Vertner may be made parties 
defeudant to this bill, and that the United States writ of subpoeua 
may issue to them requiring thoin and each of them to appear and 
answer the exigencies of this bill answers uuder oath being hereb}’’ 
expressly waived.. 

II. That a guardian ad litem be appointed for the infant defend- 
ants Lillie K. Vertner, Edmund K. Vertner and Thomas K. Vert¬ 
ner to defend this suit in their behalf. 

III. That for the reasons and errors and under the circumstances 
aforesaid, the said final decree may be reviewed and set aside, and no 
further proceedings be had thereon and that the said complainant 
Gabriella K. Jordan be permitted to remain in the undisturbed en- 

jo 3 'ment of the reuts and revenues derived from the real 

9 estate situate in the District of Columbia as provided in the 
sixth item of the said will. 
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IV. And the complainaut pra 3 >’s for general relief in thè premises. 

GABRIELLA KEARNEY JORDAN. 

EDMÜND BURKE, 

Sol. for Co7nplainanis. 

(Sworu to by coinplainant Stli day of üctober, 1901.) 


10 (2) COMPLAINANï’s ExHIBlT No. 1. 

Filed October 29,1901. 

BUI. 

Filed May 15,1900. 

In the Supreme Court of the District of Colurabia. 

Elijah S. Drakb, Trustee, Coinplainant,) 

VS. I 

Lekoy M. Tayloc, Trustee; Constance K. INo. 21422, Equity 
Vertner, Lillie K. Vertner, Edmund K. ^ Docket 48, 

A^ertnor, Thomas K. Vertner, Gabriella K. 

Jordan, Defeudants. 

To the supreme court of the District of Columbia, holding a special 
term as an equity court: 

This coinplainant respectfully represents : 

Ist. Tliat he is a Citizen of the United States resident at Port Gib- 
soii in the State of Mississippi and that he brings this suit as actiug 
trustee under the last will and testament of Thomas Kearney, de- 
ceased. 

2nd. Tlie defeudants are citizens of the United States. The de- 
feudant Leroy M. Taylor is a resident of the District of Columbia 
and is sued as trustee under the last will and testament of Thomas 
Kearney, deceased. The defeudants Constance K. Vertner, Lillie 
K. A^ertner, Edmund K. Vertner, and Thomas K. Vertner are resi- 
dents of Luray in the State of Virginia and are sued as dev- 

11 isees under the last will and testament of Thomas Kearney, 
deceased. The defeudants Lillie K. Vertner, Edmund K. 

Vertner, and Thomas K. Vertner are infants. The defendant Gab¬ 
riella K. Jordan is a resident of New York in the State of New York 
and is sued as a devisee under the last will and testament of Thomas 
Kearney, deceased. 

3d. That Thomas Kearney, late of San Antonio in the State of • 
Texas, by his last will and testament dated June 4,1896, which 
said will has been duly admitted to probate in AVebb county, Texas, 
a copy recorded in the office of the register of wills of the District of 
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Colunibia in Will Book 43 afc page 251 et sequitur and a certified 
copy filed herewitb, marked Exhibit A, and prayed to be read as a 
part of this bill, devised to this complainant and the defendant 
Leroy M. Taylor, real and personal propert}’’ situate in the District 
of Oolumbia and the State of Virglnia, in said Exhibit A more par- 
ticularly described in and upon certain trusts therein set forth and 
declared. 

4th. The defendant Leroy M. Taylor has declined the trusts re- 
posed in him by said last will and testament of Thomas Kearney, 
deceased, and your complainant has from the date of said declina- 
tion acted as sole trustee under said will. 

5th. The provisions of the said will of Thomas Kearney that re- 
late to the real estate within the District of Columbia are as follows: 
(Sets out at large items 5, 6, 7, 8,15,17,18, 19, 20 and 21 of said 
will.) 

* * * 

12 6th. Questions have arisen as to the validity of the provis¬ 
ions in the said will relating to the real estate within the 
District of Columbia and your complainant is advised that the said 
provisions are void because they atternpt to create a perpetuity. 

The preinises considered your complainant prays: 

1. That the United States writ of subpcena issue to the defendants 
requiring thein and each of them to appear and answer the exi- 
gencies of this bill, answer under oath being hereby expressly 
waived. 

2. That a guardian ad litem be appointed for the infant defend¬ 
ants Lillie K. Vertner, Edmund K. Vertner and Thomas K. Vert- 
ner, to defend this suit in their behalf. 

3. That —a decree of this honorable court the last will and testa¬ 
ment of Tlioraas Kearney, deceased, be construed so far as the same 
deals with the real estate wnthin the District of Columbia therein 
devised. 

4. That he shall have such other and further relief as the nature 
of the case shall require. 

The defendants to this bill are: 

Leroy M. Taylor, trustee, Constance K. Vertner, Lillie K. Vertner, 
Edmund K. Vertner, Thomas K. Vertner and Gabriella K. Jordan, 

THOMAS P. WOODARD, 

Solicitor for Complainant. 

(Sworn to by complainant lOth. day of April, 1900.) 
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13 Complainant’s Exhibit A. 

Filed May 15,1900. 


State op Texas, \ 

Couniy of Webb. j 

In the name of God, amen. 

I, Tliomas Keaniey, of San Antonio, Bexar county, Texas, being 
of sound and disposing mind and inemory, do make and publish 
tliis my last will and testament, hereby revoking all vvills and testa- 
meuts heretofore made by me. 

Item 1. As I owe no debts it is my will that all expenses of my 
last sickness and funeral expenses be promptly paid by my execu- 
tors hereinafter named. 

Item 2. I owu in the State of Virginia the following property 
viz., the house and lot in the town of Luray, now occupied as a resi-, 
deuce by my daughter, Constance K. Vertner. 

Item 3. I now own the following property situated in tlie city of 
Washington, D. C., viz.: A lot of ground fronting (150) one hundred 
and fifty feet, ten inches on “ F” Street, N. W., and running back 
along Twentietli Street ninety-six feet and four inches, bought by 
me from Edward Temple and others, trustees of the Bank of Wash¬ 
ington. Upon this property I have built eight three stöfy'ahd 
basement dwelling houses, being numbers 2000, 2002, 2004, 2006, 
2008, 2010, 2012, and 2014, all fronting on F Street, N. W., and all 
being situate lots numbers (12 and 13) twelve and thirteen, square 
(104) one hundred and four of said city ; leaving a vacant lot on 
said square and in rear of said eight houses, which vacant lot fronts 
about (18) eighteen feet on Twentieth Street, and runs back one 
hundred and fifty feet, ten inches. This vacant lot is also my prop¬ 
erty. I also own in said cit}”^ of Washington two lots bought by me 
from Alfred Stidham and wife; said lots being known as lots number- 
six hundred and eleven, “ M ” street and six hundred and thirteen, 
‘ M ” Street, N. W. (Signed) Thomas Kearney 
14 Item 4. I now own the following property in the State of 
Texas, viz.: (a) My ranch lauds situated in AVebb county, 
Texas, consisting of 68888 acres of land out of the. Balconcitas and 
Palafox tracts of what is known as Joaquin Galin graut, and for a 
more specific description of same reference is hereby made to the 
‘records of my deeds in the deed records in Webb county ; my said 
lands being known as the “ Galvan ranch ”; the same being all 
under fence, but in two separate pastures, which are divided by a 
road leading from Laredo to Eagle Pass. (b) Also house No. 215 
Obraja Street, and the lots appertaining thereto in the city of San 
Antonio, Texas, the same being the same property heretofore con- 
veyed by me to William Campbell, an Insurance man in said city, by 
2—1476a 
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deed of trust of date of August 19th, 1892, in trust for the benefit of 
Mrs. Lottie Richie during her lifetirae. 

Item o. Having full fuith in the integrity and business capacity 
of Dr. Leroy M. Taylor of Wasliingtou, D. 0., and E. S. Drake of 
Port Gibson Mississippi, I hereby appoint theni and their successors, 
as hereinafter provided, trustees for the purposeof managing all the 
real property in item- 2 and 3 of this will, frora and after my death, 
continuouslj' until the year 1928, subject, liowever, to the conditious 
and limitations hereinafter iraposed, and devise to them, the said 
Dr. Leroy M. Taylor of Wasliington, D. C., and E. S. Drake of Port 
Gibson, Miss., and thewr successors, all and singular, the property 
inentiuned in item- 2 and 3 hereof, in trust for the uses and purposes 
and under the conditious hereinafter meutioned. Said trust to 
be continued in them and their successors until the first day 
of Januaiy, 1928; said trustees and their successors to have 
full, free and absolute ))ossession and control of the 
15 same until the date last above meutioned, with full power 
and authority to let and lease the same for said period, and 
to collect all rents and revenues accruing therefrom, with full 
power and authority to take all necessary steps either in or out of 
court tp collect said rents and revenues, and to protect and preserve 
said property; provided that the house and lot in Luray, Virginia, 
meutioned in item (2) two hereof, sliall not without the consent of 
niy said daughter, Constance K. Vertner, be rented during the life- 
time of my said daughter; it being my desire that during the term 
of ■ hwmatural life my said daughter shall havo the use of said 
house and premises as a home, and free froiu any and all charges 
in the form of rent or otherwise. 1 desire that said trustees 


shall out of the rents and revenues derived from the Washing¬ 
ton, D. C. property, or from fuuds coming into their hands under 
any of the provisions of this will, pay all taxes, Insurance and 
costs of repairs on such premises, as long as ray said daughter 
shall occupy .same as a home; and in addition thereto, they, 
the said trustees, shall out of said rents and revenues, or out of 
said other fuuds last above meutioned, pay to mysaid daughter, 
Constance K. Vertner, during the term of her natural life the 2 
sum of ninety dollars per month, the same td be paid mouthly. ^ 
For the purpose of providing a suni sufficiënt to make said 


monthly pay ments regularly m}' said trustees are hereby author- 

of the 


CQ 

o3 


ized and iustructed to, at all times, out of any a moneys or funds, S 
meutioned in this paragraph,take and keep on deposit in some 
secure bank, at least the sum of one thousand dollars. The ^ 


object of so keeping said sum of one thousand dollars on deposit ^ 

is to make sure of their being able to make said monthly pay- 

ments regularl 3 ’^ and without faii; provided, however, that in §o 
* 

02 

case my said daughter shall at any time desire to change ^ 
16 her residence, the said trustees are hereby authorized 


and iustructed to sell said premises in Luray, Virginia, and 




GABRIBILLA K. JORDAN. 


13 


part of said contract with said Ricbardsou, and after the expiration 
of said contract b}' liinitation as to time or othervvise, my executors 
are hereby authorized and instructed to partition with said Asher 

all tiie pro per ty 

Richardson all the property a belongwip' to said co-partnership, the 
same beiug all the personal property belonging thereto; and after 
such partition to sell my part thereof, either at public or private 

sale, after giving due notice thereof, as ray said executors think o? 
best g 

for the A interest of my estate; all sales thereof under one S 
thousand dollars to be for cash, and all sales for larger amounts M 
to be paid in not less than one third in cash, and the balance « 
on either six or tvvelve months time, or divided into two pay- S 

ments, one payable at six and the other at tweWe months from ^ 
or all for cash 

date of sale, a as my said executors shall deern best, all deferred ^ 
payments to be fully secured and to bear interest at the rate "o 
of ten per cent. per anuum frora day of sale. If in the §- 

opinion of my executors my said interest in said co-partner- m 

* 

ship property can be disposed of to a better ad- 
20 vantage without a partition then they may sell ray undivided 
interest in such co-partnership pr-opert}’^ for cash or upon the 
same terras as above stated, or, if in the opinion of m}’’ executors it 
shall be advisable to ship said live stock or any part thereof out of 
the State of Texas for sale, then they are hereby authorized to so 

’ i, il lö iliy Uüölie UllU Luy blU&iLtïUS UIW ÜüIUUJ auuuv/l JZiüU 

and instructed to let, lease and rent all the real property 
17 described in item 3 hereof, and out of the income derived 

No. 

therefrora, except that derived from the house known as a 611 M 
Street, N. W.,” which shall be paid to my niece as provided in item 
6 hereof, to pay (a) all taxes assessed against the same, (6) the costs 
of all necessary repairs thereto, (c) all costs of Insurance, and (d) the 
sum of ninety dollars montlily to raj’’ daughter, Constance K. Vert- 
ner, as provided in item 5 hereof; the residue, or a sufficiënt amount 
thereof, after raaking the payraent of the said ninety dollars 
montlily, shall be applied for the support, education and raainte- 
nance of my beloved grandchildren, Lillie K. Vertner, Edmund K. 
Vertner and Thomas K. Vertner, the}’ being the children of my said 
daughter, Constance K. Vertner; it being ray desire and intention, 
by the provisions of this will, to provide for the support and educa- 

said 

tion of my said grandchildren so that their a mother shall not be 
taxed for any portion thereof, not even for their clothing. 

This item is subject, however, to the provision that upon the said ' 

full 

Lillie K. Vertner attaining the a age of nineteen years, the fee sim- 
ple title to said vacant lot on Twentieth street, as described in item 
3 hereof, shall be, and is hereby vested in her, and free from any 


sismiemm 
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to sell niy said rauch lauds described in subdivision A. of item. 

21 4 of tbis will, provided said sale shall not take place uutil 
after tlie termination of mysaid contract with said Ashor Rich- 

ardson, as mentioned in item 9 of tliis will. It is my desire and 
iny e.xecutors ave Iiereby instructed r,o sell said ranch lauds at pri- 

to the to 

vate saie and on sucli terms as a price as A tbein may seetn best, 
and tbey are bereby fully authorized and instructed to execute and 
deliver proper deed or deeds of conve 3 ^ance of sanie to the purchaser 
or purcbasers thereof; and they are furtberö autborized to sell said 
ranch lauds either in one tract or body, or in two separate tracts. 
If sold in two separate tracts the}' shall make the road leadingfrom 
Laredo to Eagle Pass the dividing line between said two tracts. 
If sold in one bod 3 ^ or tract the purchaser or purcbasers thereof 
shall be required to pay not less than one-third of the purchase 
price in casli upon the execution and delivery of the deed or 
(leeds thereof; all deferred pajnnents of purchase price, wlien- 

and 

ever a however sold, shall be secured by a vendors* Hen on 
the preinises sold, and shall be payable at such tiines and bear ^ 

to be g 

such rate of interest as shall to my executors appear a for the g 
best interest of the legatees who are to receive the proceeds of 
said sale; provided that said ranch lunds shall not be sold m 
until my youngest grandson, viz., Thomas K. Vertuer, shall g 
liave arrived at the age of twenty-two years, unless my said 3 

executors shall, upon tlie sale of tlie same, be ablc to H 
at least 

realize a the suin of $2.50 per acre therefor. The proceeds of jC' 
the sale or sales of iny said ranch lauds shall be collected by § 
my said executors hereinafter naraed, and by them paid 
and disposed of as follows; viz.: The one-fifth part thereof ^ 

* * 

shall be immediatelj'’ paid over to my said son, Edmund 
Kearney, if living, but in case, he shall be dead at the 
time the same or iiny part thereof is collected and shall 
leave surviving him a legitimate child or children, 

22 then the i^art that should have gone to said son 
shall b}" m\^ said executox's be paid over to such surviving 

cliild or children, provided that if mysaid son shall die without 

leaving surviving child or children and before he shall have re- 
said 

ceived a one-fifth part of the proceeds arising from the sale of said 
ranch lands, or any portiou of said one-fiftli part, tlien, in that 
event said portion remaining unpaid to him shall by my executors 
be paid over to my trustees for the use and benefit of my said three 
Vertner grand children, subject to the conditious and limitations 
hereinafter expressed. (2) Another one-fifth part thereof shall by 
my executors be paid over to said trustees or their suecessors in 
trust, who shall, if my daughter Constauce K. Vertner be then liv- 
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ing, immecliately pay the same over to her, without any limitatioii 
or condition whatever; provided that if ray said daughter shall 

have died before said oiie-fifth part shall be received by her, as 

said 

aforesaid, the same shall by my a trustees be held for the use and 
benefit of mv said three Vertner grand children uuder the condi- 
tions and liinitations hereinafter prescribed; (3) The other three- 
fifths (3/5) part of the proceeds arising froin the sale of said ranch 
lands shall be by my said executors paid over to my said trustees 
for the use and benefit of my said three Vertner grandcliildreu, 
under the conditions and liinitations hereinafter expressed; until 

siioK -"y-'•’iands my executors are hereby authorized 

and instructed to rent the same, either all together, or in two sepa¬ 
rate tracts, and if in two separate tracts, then, the same to be divided 
by said Laredo and Eagle Pass road, and on such terms as to them 
may seem for the best interest of m\f legatees herein. If rented for 
a term of years the same to be in writing and including the clause 
permitting my said executors to terminate said term in case 
23 of sale by giving six inonths notice of their determination so 
to do. The proceeds arising from the renting of said ranch 
lands shall be disposed of by my said executors to the same persons 
and in the same mauner as is above provided for the disposition of 
the proceeds of the sale of said lands. 

Item 11. I liereby give and bequeath to my said step-grand 
daughter, Jennie R. Chamberlain, wife of Norman Chamberlain of 
Nacliez, Mississippi, the suin of eight hundred dollars ($800), the 
same to be paid by said executors to her out of any available cash 
that I may have in bank in the State of Texas or from a sale of 
my interest in the personal propert^' on my said Gal van ranch 
in Webb county, Texas; provided, that in case the said Jennie 
R. Chamberlain shall die before I do, then this legacytoher 
shall be null and void. S 

Item 12. It is my desire, and iny executors are hereby in- S 

structed to appropriate from and out of any moneys which may ^ 

come into their hands from any money which I may leave in a 

any bank or banks in the State of Texas from the sale or rent | 

of any property situated in said State of Texas as in this will 

provided sufficiënt sums to provide for the paymeut (1) of the ^ 

sum of eight hundred (800) dollars to Jennie R. Chamberlain, ^ 

as is provided in the foregoing item 11 hereof; a such sum as c 

will, when placed at interest, be sufficiënt to provide au ihcome 

from the interest to make a fund of eight (8) dollars per month, 

* * 

to be paid mouthly to my old colored servant, Mary Cox, now 
in San Antonio, Texas, such monthly payments to be kept up so 
long as she may live. I suggest said monthly payments to be de- 
livered to Mr. John Newton, of the firm of Newton and Weller of 
San Antonio, or his wife, vvho are friends of said Mary Cox, and 
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who, I feel sure, will pay satne over to said Mary, with such 

24 advice regarding its expeiiditure as will be for the material 

last 

benefit of sa.\l old servant. This part, however, is only intended 
as a suggestion. For the purpose of providing such an income uiy 
executors are hereby authorized and instructed to appropriate the 
sutnof six huudred (600) dollars out of any raoney coming into 
their hands as aforesaid, out of which they shall inakesaid monthly 
payments provided that this last clause is only intended to provide 
ibr such monthly allowaïice until such time as said other sum may 
be placed at interest, and said allowance can be derived therefrom. 
Item 13. I have, by deed of trust dated San Antouio, Texas, 

August 19, 1892, conveyed to Williara Campbell, an insurance 

Texas 

agent, residiug in San Autonio, a as trustee for the benefit of Mrs. 
Lottie Richie, the rents and profits of my house No. 215 Obraja 
Street, and the lots appertaining thereto in the city of San Antonio, 
Texas; the said rents and profits to be paid over to her, the said 
Mrs. Lottie Richie, by said trustee monthly as collected during the 

full lifetime of said Mrs. Lottie Richie, and at her death said trustee 
convey 

is to at ouce said house and lots to my sou, Edmund Kearuej' in 
fee simple, or if said Campbell is then dead, then the conveyance to 
my sou is to be inade by bis successor, and in case both he and his 
successor shall die, without makingsaid conveyance to ra}' son, then 
the title to said liou-se and lot- shall be vested in my son by virtue 
hereof as soon as Mrs. Lottie Richie dies. It is also provided in 
said deed of trust that in the event of the death of the trustee before 
the decease of Mrs. Lottie Richie, or in the event that he should be 
in any cause unable to act as such trustee, then said beneficiary is 
authorized to select some friend to act as such trustee, and petitiou 
the district court of Bexar county, Texas, to appoint the 

25 party selected as trustee. This deed of trust, altliough duly 
executed, bas never been recorded by the trustee, William 

Campbell, and may become lost or destroyed, and this provision of 
my will in regard thereto is intended to confirm said deed of trust; 
butsaid [deed]* of trust is not to take effect until after my death, and 
the true intent of the satne and of this item of my will is to give 
the use of the rents of said property after my death to said Mrs. 
Lottie Richie during her natural life, if she survives me, with a 
remainder in fee after her death to m}' son, Edmund Kearney. 


[* Erased with pencil in copy.] 
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Item 14. Having full faith in the integrity and business ability 
of Daniël Milmo and J. O. Nicholson of Laredo, Webb couuty, • § 
nominate and ^ 

Texas, I bereby a appoint tbein and eacb of them, as executors 
of all tbe provisions of tbis will whicb apply to my estnte in tbe 

that ” Jg 

State of Texas. I desire and instract a no security be required g 
of tbein 01 ’ eitber of them. I desire and direct thal no otber ac- j 
tion be bad in tbe county or probate courts of Texas in relation H 
to tbe settleinent of tny estate in tbe State of Texas, tban tbe 
probating and recording of tbis iny last will and testament and § 
return of an inventory and appraisement of the property be- 
longing to my estate tbat is situated in tbe State of Texas, to- ^ 
gether witb a list of claims against my estate. It is my desire, * 

and I bereby direct that in case of tbe deatb of eitber one of 
my executors, or in case of tbe inability, failure or refusal of 
eitber one of them to act as sucb executor, tben tbe survivor, in 
case of tbe deatb of one, or tbe one acting in case of the inability, 
failure or refusal of the otber one to act is bereby vested witb all 
tbe rigbts, powers and autbority wbich under any provision of tbis 
will is conferred upon both of said executors. 

26 Item 15. Whenever the word “ trustees ” is used in tbis 
will thesame sball be construed to referto the said Leroy M. 
Taylor and E. S. Drake and their or eitber of their successors in 
trust, as bereiiiafter provided, and wbereever the word “ executors ” 
is used in tbis will, the saine sball be construed to refer to the said 
Daniël Milmo and J. O. Nicholson, or the survivor of them, or the 
one acting as trustee in case of the inability, fiiilure or refusal of 
eitber one to act as sucb executor. It being my desire and intention 
to coufine tbe duties, autborities and powers of ray said trustees to 
the property situate in tbe State of Virginia and Wasbiugton, D. 0., 
mid to tbe remaiuing proceeds of tbat portion of my estate situated 
in tbe State of Texas, wliicb under tbe provisions of tbis will, are by 
my said executors to be paid over to the said trustees; and tbat tbe 
powera, and 

duties, A autbority and powers of my said executors sball only ex- 
tend to and over tbat portion of my estate situated in tbe State of 
Texas. 

Item 16. If I sball leave in bank or banks in tbe State of Texas 
at the time of my decease any money, tben the same is bereby given 
to my executors in trust for the following purposes, viz.; (_1) to pay 
all costs of my last sickness and funeral expenses, (2) to pay all ex- 
peuses of the probating, recording of tbis will, together witb tbe 
costs of makiug and returning and recording an inventory and ap¬ 
praisement of all my property in tbe State of Texas, (3) provide for 
the payment of the montbly allowance to Mary Cox,and tbe payment 
of tbe legacy to Jennie R. Cbamberlain. The residue of sucb rnoney 
so left in bank or banks, if any, sball by my executors be paid over 

3—1476a 




l8 CHARLES S. LANDRAk KT AL., EXECUTORS, VS. 


to my said trustees, and by them placed in funds, out of whicb tbey, 
the said trustees, are to inake the payment of uinety dollars 
27 monthly to my daughter, Constance, and to provide for the 
payment for the support, education and maintenance of my 
said tliree Vertner grand children. 

Item 17. In case of the destructiou of any of the improvements 
of the Washington, D. C. property described in item (3) three 
hereof by fire, the insuranco money received thereon is to be by my 
trustees applied to the rebuildingof the improvements so destroyed. 
And if said insurauce mouev is not sufficiënt in amount to re- 
build the same, then tliere sball in addition to said Insurance 

til o 


money be appropriated from a money received from rents of 
balance of said property, or from any money on hand which 
inay have accuinulated from such rents, or from an}’’ other 
source, and which ma}' not be necessary for the support, and 
maintenance of my daughter, Constance, and tlio support, 
maintenance and education of my said three grand children, as 
hereinbefore provided, a sufficiënt amount to rebuild said de¬ 
stroyed improvements. 

Item IS. Haviug full faith in the honesty and integrity of 

the 

the said Leroy M. Taylor and a said E.’ S. Drake, as afore- 

it is m3' desire 

said, A that tJiey act as trustees as is provided in this ray last 
will and testament, and that as such trustees to carrv out all 
• and 

the provisions of the same as is herein provided; A. I hereby 
direct that they nor eitherof them sball be required togiveany 


O) 


c3 

o 

M 


co 

cö 

o 


CD 

a 

bö 
♦ ^ 

ca 


bond as such trustees, and it is my desire that the probate * 
court of the District of Columbia nor of an}’- other State shall 
require any bond of my said trustees, and that such courts take no 
further actiou in regartï to ray saiVl estate or in regard to my said 
trustees than to adrait this my last will and testament to probate and 
the receivingof an inventory and appraisement of the property 
28 belonging to my estate, and recording the same, and in the 
case of the death of either of my said trustees then the sur- 

vivor of them shall have, and is hereby vested with all the rights, 

from 

privileges, authority and power, iucluding the exemptiou A giviug 
boud, as is hereby conferred upon both of thèm, and this applies to 

one 

the survivor at the time of my death. In case either A of them 
should die before I do, or in case either of my said trustees shall die 
before the tru.st and duties herein conferred upon them shall have 
been fully perforraed and discharged, or in case either one of them 
shall fail, refuse or become from any cause uuable to act as such 
trustee before the said trust shall have been performed as aforesaid, 
then it is my desire that the surviving trustee in case of the death 
of one of them, or the acting trustees in case either one shall fail, 
refuse or become unable to act as such trustee, then in such event 
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estate in Texas which, under the terms of thiswill, is to bepaid 

to tlie trustees for the use and benefit of iny said tbree grand 

the 

children; they, a said grand children to have the same de- 
livered over to thein to share and share alike; and in addition . 
thereto the}’ shall recoive the net rents arising frora llie respect- 
ive houses and lots hereinafter devised to them respectively, 

said 

provided that said rents nor their a portion froin my said 
estate in Texas shall be paid over to them during, the 

said 

lifetirae of their a inother, Constance K. Vertner, unless there 
shall be a fund on hand after haviug so diverted said 
32 rents and revenues and the said portions derived froin iny 
estate in Texas, sufficiënt to provide for the payinent of the 
said (90) ninety dollars per inonth to iny said daughter, Constance 
K. Vertner; but if such provision can be made for the payment of 
said monthly allowance to my said daughter out of a part only of 
said funds last above mentioned, then ray trustees are instructed to 
make such provision and to pay balance of said funds over to my 
said three grandchildren, as hereinbefore in this item provided. On 
the first day of Jauuaiy, 1928, the title and ownership of the Wash¬ 
ington, D. O. property, not hereinbefore disposed of, shall be and is 
herebv vested as follows; viz.: In Lillie K. Vertner the said lot and 

six hundred and thirteen, 

improvements thereon known as No. (613) A “ M ” Street, N. W.; also 
houses and lots known as No. (2000) two thousand, (2002) two thou- 
•sand and two, on F Street, N. W.; in Edmund K. Vertner the said 
houses and lots known as (2010) two thousand and ten, (2012) two 

thousand and twelve and (2014) two thousand and fourteen on said 

the said 


F Street, N. W.; in Thomas K. Vertner a houses and lots known as 
(2004) two thousand and four, (2006) two thousand and six, and 
(2008) two thousand and eight on said F Street, N. W.; provided 

maclè''6y'Siffi-iJf '\\'ct teg"akTü6 i r 

executor as the case may be. 


Item 19. It is my desire and I hereby direct that any prop- 

and _ 

erty, real, personal or mixed a situated in the State of Vir- § 
ginia of which I may die the owner, either legally or equitably ^ 
and not especially mentioned in this will, I hereby give, devise 


and bequeath to-my said daughter, Constance K. Vertner Any “ 
other such property situated in the city of Washington, D. O. 3 
and not disposed of by any of the provisions of this will is ^ 
hereby devised to my said trustees for the use and benefit of H 
my said daughter and her said three children, provided that if ^ 
same shall consistof money the same shall be held by said trus- 
tees as a common fund, wïiich in case the rents and revenues gg 
derived from the Washington, D. C. property are not 
30 sufficiënt after paying the taxes, costs of Insurance and ^ 
repairs, including the taxes, costs of insurance and re- 
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possession, after having providecl for the payinents of 
33 the monthlj'^ legacies in this will mentioned, in a condi- ^ 
tion to earn an iiicoine in the nature of interest, provided ® 

any ^ 

. that such surplus must not he invested in a railroad stocks or ^ 
honds or other like corporate securities. If the same shall be ^ 
invested in honds of any kind, then such bond shall be national, m 
State or municipal. If loaned at interest on real estate security, g 
such . j 

then A security shall consist of iinproved business property of ^ 
value at least "doublé the araount of money loaned thereon.pro- ^ 
vided, however, that such fuuds may at the discretion of the 
trustees be kept in bank on time deposit hearing interest. ö 

Item 22. I direct that my executors be, and thej' are hereby ^ 
authorized to deduct from all moneys passing through tlieir 

hands the usual compensation allowed by the laws of the State of 
Texas to executors and administrators. I also authorize to deduct 
from the moneys passing through their hands as is allowed similar 
trustees by the laws of the District ot Oolumbia, provided, that if 
my company shall be appointed trustee as provided in item 18 
hereof, then sueli trust company shall only be allowed such com¬ 
pensation as is usually charged by such company or other like com¬ 
pany for such business, which said compensation shall be fixed in 
the order of appointment to be made by the probate court of the 
District of Oolumbia, as hereinbefore provided. 

In testiniony whereof, I, Thomas Kearney, hereunto affix and 
subscribe my name to this my last will and testament, this fourtli 
day of June, A. D., 1896. 

(Signed) THOMAS KEARNEY. 

Signed, published and delLvered by the said Thomas Kearney as 
and for his lust will and testament in the presence of the under- 
signed, who at his request and in his presence, and in the 
34-39 presence of each other, subscribe our names hereto this, the 
fourth day of June, A. D., 1896. 

(Signed) FRANK B. EARNEST. 

(Signed) JAMES B. HAYNES. 

(Signed) A. V. WOODMAN. 

40 Answer of Constance IC Vertn&)'. 

Filed May 15,1900. J. R. Young, Olerk. 

Separate answer of the defendant Constance K. Vertner. 

This defendant admits all the matters and things averred in the 
bili of complaint in the above entitled cause. 

Further answering said bill of complaint this defendant states 
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that she is advised and so avers, that the last will and testament of 
ber father, the late Thomas Keanie.y, is void and of no effect to dis¬ 
pose of the veal estate situated and lying within the District of Co- 
lumbia for the reason that the provisions of said vvill relating to said 
real estate atterapt to create such an estate as is contrary to the law 
forbidding the creation of perpetuities. 

Further answeriug-said bill this defeudant States that said Thomas 
Kearney departed this life on or about tlie 4th day of Jnly, 1896, 
leaving this defendant and her brother, Edmund Kearney, as bis sole 
heirs at law. Edmund Kearney departed this life on or about the 
4th day of Juue, 1898, leaving a widow, Mrs. Mary B. Kearney and 
this defendant, his sister, as bis sole heir- at law. That said Edmund 
Kearney left a last will and testament, a certified copy of 
41 which is filed herewith, marked C. K.V. No. 1, and prayed to 
be read as a part of this bill, but this defendant is advised 
that said will is not in proper form to pass the title to real estate 
within the District of Columhia. _ 

®^****^ Memoranda. 

(3) October 29,1901.—Subpoena to all defendants issued and re- 
turued December 3,1901, as to all “ Not to be found.” 

(4) April 7,1902.—Alias subpoena to all defendants issued and 
returned May 5,1902, eudorsed “ Summoned defeudant Leroy M. 
Taylor personally April 7th, 1902. Aulick Paliner, marshal. No 
copies for other defendants.” 


Memoranda. 


Auirust 17 1903.—Affidavits as to nomresidenc e of all de 
- • -CtlNSTANCE KEAKNY VERTNER. 

Subscribed and sworn to before me this 14th. day of April, 1900. 

J. W. CÜOK, 

[SEAL.] JVbtoJT/ Public. 


42 & 43 Exhibit “ 0. K. V. No. 1.” 

Filed May 16,1900. 

Last Will and Testament of Edmund Éearney. 

Lakebo, Texas, June 2nd, 1898. 

In the name of God, amen. 

I the undersigned Edmund Kearney of Jefferson county, Missis- 
sippi, being of sound and disposing mind do make this my last will 
and testament. I give to our adopted niece Mayken B. Pierce, the 
sum of five hundred dollars, the sum to be held in trust by my dear 
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wife Mary B. Kearney and the same to be paid to said Maykeii B. 
Pierce at such time or tiraes as she may doem it best for tlin good 
interest of our adopted niece. 

The remainder of ray estate both real and personal, situated in 
the State of Texas or elsewhere or auy property real personal or 
mixed which may hereafter accrue to my estate, I give and bequeath 
to my dearly beloved wife Mary Brandon Kearney, whom I hereby 
appoint sole executrix of this m}' last will and testament, I liereby 
cancel, annul & set aside any will or wills previously made by me. 

In witiiess of all above written T hereunto set my name and seal 
this 2d June, 1898, in Laredo, Texas. 

EDMUND KEARNY [seal] 

Witness: 

A. W. WILCOX. 


yiyi unerein cöïïtaiuea, ana pray jnügTnent ot ciiis. 

orable court whether tlie}’- shall be compelled to inake any furtlier | 
or other answer to said bill, and that they may be hence dismissed ! 

with their oosts and charges, in this behalf most wrongfally , /j 
51 sustained. i 

JNO. J. HEMPHILL, 

Solicitor for Defendants Constance K. and Lilly K. Vertner. 


(15) Demurr&r of Elijali 8. Drake. 

Filed November 5,1903. 

The demurrer of Elijah S. Drake, trustee, to the bill of complaint of 

Gabriella K. Jordan. 

To the supreme court of the District of Columbia, holding an equity 
court: 

This defeudant bj' protestation not confessing or ackuowledging 
all, or any of the matters and things in the said bill of complaint 
contained to be true in manner and form as the same are theroin 
set forth, does demur thereto and for cause of such demurrer shows ; 

That the said complaiuant has not in and by her said bill stated 
such a case as does or ought to entitle her to the interference of this 
honorable court or to the relief prayed for, from or against this de¬ 
feudant. 
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Wlierefore and for divers other good causes of demur- ap- 
52 peariiig in said' bill. this defendaiit does demur thereto and to 
all the mattersand tliings therein contaiued, and prays judg- 
ment of this lionorable court whether he sliall be compelled to malce 
any further or other answer to said bill, and that he raay be hence 
dismissed with liis costs and charges, in this behalf most wrougfully 
sustained. 

THOMAS P. WOODWARD, 

W. MOSBY WILLIAMS, 

Solicitors for Defendant Elijah S. Drake, Trustee. 


(16) Opinion of Justiee Anderson. 

Filed May 9,1904. 

Opinion delivered by Anderson, J., April 20,1904. 

This is a bill of review filed in this court on October 29th, 1901, 
by Gabriella K. Jordan against Elijah S. Drake and Leroy M. Taylor, 
trustees under the last will and testament of Thomas Kearney, de- 
ceased, Constance K. Vertnor, his daughter, and Lillie K. Vertner, 
Edmund K. Vertner, and Tliomas K. Vertner, the infant childreu 
of Constance K. Vertner, praying that the final decree passed by 
the supreme court of the District of Columbia on the 27th 
53 day of June, 1900, in equity cause No. 21,422 may be reviewed 
and set aside in so far as the sarae affects the right of the 
complairiant Gabriella K. Jordan, to take under the sixth item of 
said will, and to remain in the undisturbed enjoyment of the rents 
and revenues derived frora certain real estate situated in the Dis¬ 
trict of Columbia, as therein provided. 

To this bill demurrers were interposed by certain of the defeud- 
ants, and after full argument, the points thus raised were submitted 
to the court for its decision. 

The case presents the following facts: Dr. Thomas Kearney of 
San Antonio, Texas, died July 5tli, 1896, possessed of a large estate, 
consisting of real and personal property in Jthis city, and in the 
States of Virginia and Texas. By the terms of his last will and 
testament, his Washington real estate was devised to the defendants 
Drake and Taylor, trustees, to hold in trust for the purposes therein 
iiamed, until the year 1928. A cop}’^ of his will, dated June 4th, 
1896, was duly filed and recorded in the office of the register of 
wills for the District of Columbia November 6th, 1897, together with 
the renunciation of Dr. Leroy M. Taylor, one of said trustees and a 
defendant in this cause. 

By the terms of the will it was provided that no further steps 
should be taken in the probate court of the District of Columbia 
than the filing of said will and an inventory of his Washington 
property. 


■ 1 
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Ou the 15th day of May, 1900, the defeudant Elijah S. Drake, of 
Fort Gibson, Mississippi, the reiuaiiiing trustee uuder said will 
of Thomas Kearuey, styling hiraself as such trustee, filed 
54 his bill iii equity in the suprerae court of the District of 
Columbia against his co-trustêe, Leroy M. Taylor, and Con- 
stance K. Vertner, and her infant children. Lillie K. Vertner, Ed- 
mund K. Vertner and Thomas K. Vertner, and the complainant to 
this bill—Gabriella K. Jordan, and filed therewith a copy of said 
will as an exhibit, and setting forth therein certain provisionsof the 
will, relating to and disposing of certain real estate and reuts, 
revenues and profits arising therefrom situated in the city of 
Washington, District of Columbia. Araongst other provisions so 
set forth in said bill are tbe following : 

(Sets out items 6, 7 and 8 of will of Thomas Kearney.) 

The said Drake, trustee, in and by the sixth paragraph of said 
bill averrod as follows : 

“ Gtb. Questions have arisen as to the validity of the provisions 
in the said will relating to the real estate within the District of Co¬ 
lumbia and your complainant is advised that the said provisions 
are void because they attempt to create a perpetuity.” 

And by the third prayer of his said bill he prayed as follows: 

“ Tliat by a decree of this honorable court the last will and testa¬ 
ment of Thomas Kearney, deceased, be coustrued so far as tlie saine 
deals with the real estate within the District of Columbia therein 
devised.’' 

And by the fourth prayer he prayed “that he shall have such 
other and further relief as the nature of the case shall require.” 

The complainant, Constance K. Vertner, one of the defeudaiits to 
tlie present bill, filed her separate answer to the original 
56 bill to the effect that she admitted all the matters and 
things therein averred and further that she was advised 
and therefore averred that tbe will of her father, Thomas Kearney, 
deceased, was void and ofno effect to dispose of the real estate situ¬ 
ated in the District of Columbia for the reason that the provision of 
said will relating to said real estate attempted to create such an 
estate as is contrary to the law, creating perpetuities ; that she and 
her brother, Edmund Kearney, were the sole heirs at law of the said 
Thomas Kearney; that said Èdraund Kearne}’’ died on the 4th day 
of June, 1898, leaving a widow, Mary B. Kearney, and that she, the- 
said Constance K. Vertner, was his sole heir at law; that the said 
Edmund Kearney left a last will and testament, a copy of which 
was filed with her said answer, and prayed to be read as a part 
thereof, but that she was advised that tïie said will of Eilmiind 
Kearney is not in proper forra to pass the title to real estate in the 
District of Columbia, and she joined in the prayer of the bill for a 
decree declaring the proper construction of said will of Thomas 
Kearue}^, deceased, so far as it relates to i’eal estate in the District of 
Columbia. The infant defendauts, childreu of Mrs. Vertner, and 
grandchildren of the testator, answered by their guardian ad litem^ 
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Leroy M. Taylor, the co-trustee of Drake, filed his answer in said 
oause, stating in substance and effect that he had reiiounced and 
declined to act under the will of Thomas Kearney, deceased, and 
thereby renewed said renunciation and declination. 

To this bill the cotnplaiiiant, Gabriella K. Jordan in lier proper 
persoii filed her separate answer as follows: 

56 “ This defendaiit beiug advised that the bill of complaint 
herein involved only questions of law as to the construction of 

a will, and as she is not advised as to the law governiug siich matters 
and things therein set forth slie prays the court to make such a de- 
cree herein as will protect her rights in the premises and to this end 
admits the matters and tbings in the said bill of complaint to be 
trne.” 

Issue wasjoined, butno evidmce was taken or teslimony jyroduced 
before the court other thau the copy of the will filed as an exhibit to 
the bill. Nor does there seem to have been any opposing counsel, 
the cause being submitted to the court on bill and answer, and the 
brief of the complainant’s solicitor. 

Thereupon, on .June 27th, 1900, the court adjudged, ordered and 
decreed as follows; 

“This cause having beencalendared was submitted on the plead- 
ings filed therein and duly considered, it is, by the court, this 27th 
day of June, 1900, adjudged, ordered and decreed that the provis- 
ions of the last will and testament of Thomas Kearney, deceased, 
so far as the same devise or attempt to dispose of lands and tene- 
meiits lying and being within the District of Columbia, are deemed 
and held to be in violation of the provisions of law prohibiting the 
creation of perpetuities and contrary to tlie statute in such cases 
made and provided; and it is further adjudged, ordered and de¬ 
creed, that said provisions of said will are deemed and held to be 
void and of no effect, and that as to the said land and premises the 
said Thomas Kearney died intestate and the same descended 

57 to his heirs at law. Job Barnard, justice.” 

No appeal was taken from said decree by any of the parties to 
said cause. Üpon the filing of this decree the trustee Drake discon- 
tinued paying the complainant. Miss Jordan, the aunuity of $40.00 
per month, as provided by the sixth item of said will on theground 
that the real estate in the District of Columbia charged with tlie pay- 
ment thereof had been taken from his control by said decree, and 
that said legacy was no longer enforceable so far as he was con- 
cerned. Thereupon on October 29th, 1901, Gabriella K. Jordan, 
oue of the defendants to said original bill, filed her bill of review in 
this court, namiug the complainant in the original suit, E. S. Drake, 
trustee, and Constance K. Vertner, and her three children, already 
named, as defendants. She avers in her will that she has been 
greatly injured and aggrieved by said fiiial decree, and by the con¬ 
struction of said will by the court, the efifect whereof has been to de- 
prive her of her said property devised to her for life by the sixth 
item of the last will and testament of Thomas Kearney, deceased. 
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Sho therefore avers and insists that said final decree is erroiieous 
and ought to be reviewed, reversed and set aside for errors and im- 
perfections appai’ent on tlie face of the decree, and of the record and 
proceedings in said cause, averring tliat the decree, araongst other 
thiugs, was erroneous in tlie following particulars : 

Ist. In decreeiug relief upou said bill in clie absence of proper and 
necessary parties to the snit, neitlier the said Edinund Kear- 

58 ney, if he were living, or if he were dead, bis personal repre- 
sentatives having been made a party ; nor was any proof 

made tliat he died without issue him surviving; or tliat the said 
Constance K. Vertner was his sole heir at law; or that he died in- 
testate. 

2nd. In decreeiug adversoly to the coraplainant that the provis- 
ions of said will, so far as the same attempted to dispose of lands and 
teuements, within tl)e District if Columbia, are deeraed and held to 
be in violatioü of the law proliibiting the creation of perpetuities 
and decreeiug that as to such lands and preinises said Tliomas 
Kearney died intestate, and that the same descended to his heirs at 
law. 

3rd. That by reason of said decree she bas been deprived of the 
annuity devised to her in the sixth item of said will, whereas she 
avers said devise is a perfectly legal and valid gift, being for the life 
ouly of the complainant, and not in contraveution of the law pro- 
hibiting perpetutities, nor contrary to aii}’’statute, and that the said 
Thomas Kearney did not die intestate. 

Wherefore she says that inasrauch as sucli errors appear in tlie 
body of said decree and in tlie record of the proceedings in said 
cause and there is no proof upon which to base such a decree deern- 
ing and holding that the testamentary dispositiou in her favor men- 
tioned in and declared in the sixth item of said will to be in viola- 
tion of the law proliibiting the creation of perpetuities, or contrary 
to the statute in such cases made and provided,as to such real estate 
situated in the District of Columbia, and no proof upon which 

59 to base any decree deeming and holding the said provision 
of said wili to be void and of no effect, or that the said tes- 

tator, Thomas Kearney, died intestate as to said real estate, or that 
the same descended to his heirs at law, as set forth in .said final de¬ 
cree, she prays that said decree may be reversed and set aside, and 
that she be permitted to reniain in tïie undisturbed enjoyment of the 
rents and revenues derived from said real estate as provided in the 
sixth item of said will. 

She also prayed for general relief. 

All of the defendants being served entered their appearance. The 
infant defendants, Lillie K. Vertner, Edinund K. Vertner and 
Thomas K. Vertner, by their guardians ad lilein, and the defeiid- 
ants, E. S. Drake, trustee, and Constance K. Vertner, by their re- 
spective attorneys, filed their demurrers to said bill, which are poiy 
before the court for its dispositiou. 
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I. 

The first quesfcioa raisecl by the demurrers to the bill is, that the 
coinplaiuant has been guilty of laches ia filiag the same, and that, 
therefore, this bill should be dismissed. 

Equity rule 88, relating to the filiag of bills of review provides 
that “ no bill of review shall be filed aaless withia two years after 
enlrii of decree or order.” The decree now undei’ review was made 
June 27th, 1900, and although the bill was filed withia less than 
tioo years after the eatry of such decree, it is claimed that because 
the order of publicatioa was uot made until August, 1903, 

60 sorae fourteen months after coraplainaut’s right to file her 
bill of review had elapsed, she has thus been guilty of such 

laches as defeats her right ia equity to proceed in this cause. 

The decree as stated was passed June 27th, 1900. The bill of 
review was filed October 29th, J901, or withia fourteen months after 
the passage of the decree. A subpoeua to answer was issued October 
29th, 1901, and was returned nulla bona December 3rd ; an alias 
subpoeua to answer was thereupon issued April 7th, 1902, which 
was returned May 5th, following, as served on the defeudant, Taylor. 
The answer of Taylor was filed June 3rd, 1902, which was withia 
two years from the passage of the decree. August 17th, 1903, an 
afïidavit of non-residence was filed, and on the same day an order 
for appearance and publicatioa was passed by the court, which was 
some three vears and two months after tlie date of the decree. 

The rule in equity is that “ where a bill of review is filed, process 
should be taken out as in ordinary cases.” Plotcher Eq. PI. & Pr., 
sec. 941. 

“ The appearance of the defeudant is enforced in the same man- 
ner as on an original bill. The case proceeds upon such bill as an 
original bill.” 2nd. Daniell’s Chan. PI. & Pr., 4th ed. 1574. 

lu the case of Webb v. Peil, 1 Paige (N. Y.) 564, it was held that 
“ where a subpoena was taken out upon a bill of review, and a bo7ia 
fide attempt made to serve it, it was held to be a sufiScient com- 
mencement of the suit, although the subpcBua was not, in fact, 
served within the time allowed % law for appealing from the de¬ 
cree.” 

In view of the fact that the bill itself was filed within the 

61 two years prescribed by rule 88 of this court, just cited, and 
that the subpcBua to answer was issued on the same day, and 

upon its i’eturn au alias subpcena to answer was issued, and duly 
served upon one of the defendants, who filled his answer to the bill 
within the two years, to wit, on June 3rd, ] 902, it cannot be seriously 
conteuded that because of the order of publicatioa, to bring in the 
other defendants was not passed until August 17th, 1903, it was 
beyond the two years’ limitation, and that, therefore, the proceed- 
ing was not instituted within the time prescribed. The bill itself 
having been filed within the time, and successive bona fide attempts 
thereafter having been made to serve the other defendants, and that 
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failing in this they were theu brought in my publicatiou, alfchough 
such publicatiou was beyond tne two years’ limitation, meets all the 
requirements of the rule. 

II. 

The uext question presented by the demurrer is that Mrs. Mary 
V. Kearuey, the widow of Edmund Kearney, the deceased, son of 
the testator, is a material party to this bill of review, and that the 
omission to raake her a party is fatal to the bill. This contention 
is based upou the view tluit Mrs. Kearney becaine entitled to dower 
in said lot 611 M Street, upon the filing of the decree of Mr. Justice 
Banuird, declaring the will of Thomas Kearney invalid as to such 
real estate, and tliat the saine descended to his heirs at law as if lie 
had died intestate. 

62 I do not think there is any force in this contention. The 
original bill did not make her a party and under equity 

rule 40 this court has full power to enter a decree saving the rights 
of all parties not hefore it, whose rights inight otherwise be lost or 
prejudiced. 

The rule as announced by Mr. Fletcher in his Equity Pleading 
and Practice. sec. 925, is thal “All parties whose interests are to be 
affected by the original decree are necessary parties to the bill of re¬ 
view.” 

The interest of Mrs. Mary V. Kearney was in no way affected by the 
original decree, and therefore, under the rule just announced she is 
not a necessary party to tlie bill of review. 

It was held in Corcoran v. Couper, 2 Del. Ch. 27 “that a bill of 
review lies against those who were parties to the original decree and 
against them only.” 

The true rule seeras to be that failure to make a material party to 
the original bill a party to the bill of review is grouud for demurrer, 
but where such person is not a material party to the original bill 
a demurrer does not lie. In any event in the disposition I am 
about to make of these demurrers, the interests of Mrs. Kearuey, no 
matter what they ma}’’ be, will be in no wise affected, and, there¬ 
fore, she is not a material party to this proceeding. 

III. 

The demurrers filed by these defendants, of course, admit all tlie 
averments of the bill that are well pleaded, and hence they admit 
the execution and terms of the will, and the decree of the 

63 court as therein stated, but for cause of demurrer says that 
the complainant has not in and by her said bill stated such 

a case as entitles her to the interference of this court, or to the relief 
prayed for, In considering the construction to be put upon this 
will two general questions are presented : 

First. Whether in the will of Thomas Kearney, deceased, his real 
estate in the city of Washington was so devised as to be contrary to 
the law creating perpetuities. 
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Second. If so, what effect, if any, have such void devises upon 
item 6 of the will in favor of the complainant. 

It is contended on behalf of Miss Jordan, the complainant, that 
whether the limitation over to Thomas K. Vertner, is good or bad, 
the trust in favor of the complainant is not thereby affected, for the 
reason that it is a distinct and separate trust, standing apart from 
the otiier provisious of the will and capable of as full and complete 
enforcement and execution as if no other trust was thereby created. 
On the other Iiaud, it is contended bv the defendants that the will 
creates but a single estate in trust; that such estate must run with¬ 
out interruption until 1928; and that, therefore, the provisious of 
item 6 in favor of the complainant do not create a separate and dis¬ 
tinct estate or interest in her favor. 

The law in relation lo perpetuities in this District at the time 

64 this will took effect is embodied in sec. 2 chap. 70 of Abert’s 
Digest, and is as follows: “ No will, testament or codicil 

shall be effectual to create any interest or j)erpetuity, or make any 
limitation, or appoint any uses, not now permitted by the coustitu- 
tion or laws of tlie State.” (Maryland.) 

By the act of Congress of Feb. 27tb, 1801, tliis provision was made 
applicable to the District of Columbia. 

The Supreme Court of the United States in Ouid v. Washington 
Hospital, 95 U. S. 303, defined a perpetuity under this act as: “A 
limitation of property which renders it inalienable beyond the period 
allowed by law. That period is a life or lives in being and twenty- 
one years, with a fractiou of a year added for the term of gestatiou, 
in cases of posthumous birth.” 

B}!- the terras of the statute tlie person or persons by whose life or 
lives the period is measured must be in esse at the time of the crea- 
tion of the interest or estate. Item 8 of the will, as above quoted, 
vests the fee simple title in lot 611 M Street, N. W., in Thomas K. 
Vertner, the testator’s grandson, upon the death of the complainant 
Miss Jordan, provided, that if she dies before Janmry Ist, 19S8, he 
shall only receive the net rents and revenuesderived bv the trustees 
therefrom, and provided fvrther, that in the event the complainant 
dies before Thomas K. Vertn&r shall have attained the age of liuenty-one 
years, thcn, from the death of the complainant, until he shall have ar- 
rived at the age of twenty-two years, the rents from said lot 611 M 
Street N. W., shall be disposed of in the same raanner as pro- 

65 vided in item 7 of the will in regard to rents and revenues 
from other property mentioned therein, except the vacant lot 

on 20th Street N. W., viz., to the payment of taxes, insurance, 
repairs &c. 

In interpreting this clause of the will in connection with the 
sixth clause, it is plain that in uo event can the absolute title vest 
in Thomas K. Vertner before 1928, even though the complainant 
should die prior to that date, because if complainant dies before 
1928 Thomas K. takes nothing but the rents of the lot, and if she 
dies before 1928, and while Thomas K. Vertner is yet under twenty- 
5—1476 a 
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one, then from the date of her death uutil he does attain the age of 
twenty-two he takes nothing, as during that period the rents go to 
the trustees to pay taxes, insurance aud repairs, as provided in item 
7. Hence it follows that this devise is limited by years aud not by 
lives—that is, tliis property goes into the hands of trustees for a 
certain spceified time, viz : until 1928, and, tlierefore, tlie power of 
alienation is suspended until that date. As the power of alienatioia 
tlierefore cannot be exercised until at least 1928, and not then. if 
Miss Jordan is still living, it follows that the devise to Thomas K. 
Vertner is void, as the period of alienation is be 3 ’ond, or possibly 
be 3 ’’ond, a life or lives in being, and twent 3 '^-one years more. 

“ In applyiug the rule against perpetuities, the character or 
nature of the contingenc 3 ^ or event upon which a future interest is 
limited is of no moment. The only consideration is whether this 
event, whatever it ma 3 ’^ be, will happen within the period 

66 prescribed by the rule.” Ara. & Eng. Enc 3 ^ Law., 2nd. ed. 
vol. 22, page 707. 

In determining this question it is an invariable prineiple that 
regard is to be had to possible and not mereU- actual events. It is 
not determined by lookiug back on events which have occurred, 
and seeing whether tlie estate has extended beyond the pre.scribed 
limit; but by looking forward from the time the liraitation was 
made, and seeing whether, according to its terras, there was then a 
possibility that it inight so extend.” Ib. 707. 

While this will is somewhat involved, it seems to be compara- 
tively clear in so far as it relates to the purposes of the trust and the 
disposition of testator’s real estate. B 3 ^ item 5 of the will the testa- 
tor devises to the trustees named in the will, Leroy M. Taylor, and 
E. S. Drake, “ and their successors ” tlie real estate in question, in 
trust for the purposes stated, "satd trust to be continued in them and 
in their successors until Januari/ Ist, 1928, said trustees and their suc¬ 
cessors to have full, free and absolute possession and control of the same 
until the date last above mentioned, with full power to let and lease the 
same for said period," &c. 

B 3 ''this clause of the will these trustees are clothed with the legal 
title to this propert 3 '’ and the right of possession and with authority 
to let and lease the same until 1928, thereby in terras suspendiug 
the terras of alienation until that date, no matter what con- 
tingenc 3 '^ raa 3 ’’ arise, and I raay add even to a later date should 
the coraplainant survive that period. The same is true as 
to the balance of his Washington property, which by 

67 item 21 he devises to his grandchildren; Lillie K., Edmund 
K., and Thomas K. Vertner, the children of his daughter, 

Constance K. Vertner, “ Provided that if m 3 ' daughter, Constance 
K. Vertner, shall be living on the Ist day of Januari/, 1928, then 
said tule shall not vest in my said grandchildren on said date, and not 
until the death of their said mother, but, upon her death, provided she 
does not die until the Ist day of January, 1928, said title shall imrae- 
diately vest as above provided in said item.” It follows from this 
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tliat not ODly the vesting of the property intended for Thomas K. 
Vertnei’, hut tlie reinaiiider of tlie testator’s Washington property 
intended for his grandchildreu is postponed for a period that may 
be longer than a life or lives in being and twenty-one years, and 
therefore, as no power of sale is vested in the trustees, and the ulti- 
raate beneficiaries take no title until 1928, these devises are clearly 
void under the rule relating to perpetuities. This brings the will 
clearly within the rule laid down by the Oourt of Appeals iii Crnik- 
shank v. Home of the Friendless, 1Ï3 N. Y. 337, in which the court 
says: “ A period nieasured by years and not by lives in being 
during which tliere will be no persons in existence by whom an 
absolute estate in possession can be conveyed brings an estate 
within the rule against the unlawful suspension of alienation.” 
Here there is a suspension 'of the right of alienation for a givea 
period, a period nieasured by years and not by lives in being. 

“If the trustees have the power to sell, the instrument is valid, 
but if the power to sell is absolutely suspended for the pro- 

68 hibited period, it is void.” Thatcher v. St. Andrews Church 
37 Midi. 271; Belniont v. 0’Brien, 12 N. Y. 394. 

In so far, therefore, as the will of the testator undertakes to vest 
the fee simple title to his Washington real estate in the beneficiaries 
therein nained, his will is void to that extent at least, and the court 
was clearly right iii so holding,—with the exception perhaps of the 
title to the vacant lot on 20tli street which is to vest in Lillie K. 
Vertner wlien. she attains the age of 19 years, provided if the testa¬ 
tor iinproved the lot during his life-time, then the title is not to vest 
in her until Jauuary Ist, 1928, as provided by item 7. Nor do I 
understand that the coraplainant in this bill raises any question as 
to the construction put upon the testator’s will in this respect, and 
I have only considered it in so far as it seemed to me was proper 
and uecessary in the determination of the real question in issue be- 
tween the parties arisiug upon these demurrers. But, admitting 
that the fifth clause of the will, which devises all of the Washing¬ 
ton property to Taylor and Drake, trustees, and their successors, to 
liold and manage the same continuously until 1928, does create a 
condition where the power of alienation is by possibility suspended 
for a period prohibited by the law relating to perpetuities, is the 
sixth clause of the will, which gives to Miss Jordan the entire 
rents of lot 611 M Street, northwest, during her natural life &c., 
inoperative? I think not; that provision is for her own life only, 
is easily separable from these void provisions of the will, and is 

69 valid as a separate and independent trust although the reraain- 
der of the trust is,aud has been by Mr.Justice Barnard declared 

to be,void. I do not understand that by the terms of the sixth item of 
this will Miss Jordan takes a vested interest or estate in lot 611 M 
Street, northwest, but, on the coutrary, that she takes a inere annu- 
ity which is made a charge or incumbrance thereon, to the extent 
of the full rents thereof as well as a charge upon the residue of bis 
estate to the extent of $40.00 per month during her natnrgl life, 
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this lo be paid priinarily out of the rents of lot 611 M street, north- 
west, if sufficiënt for that purpose, and if not, the balance not cov- 
ered bj' the rents of this lot to be paid out of bis general estate. 

Where an interest or estate is given by a deed or will with a 
limitation over on a specified contingency, such limitation, if it 
violates the rule against perpetuities, is, for the purpose of deter- 
mining the effect on tlie prior disposition of the property, to be 
considered as stricken out, leaving the prior disposition to operate 
as if the limitation over had never been made.” Am. & Eng. Ene. 
Ijaw, 2nd ed. vol. 22, p. 723, citing Lovering v. Worthiugton, 106 
Mass. 86, and Leonard v. Burr, 18 N. Y. 103. 

It is contended, however, by the defendants that, while adinitting 
the general doctrine that a valid trust may stand where au invalid 
one must be rejected, this doctrine cannot be here applied to give 
effect to the sixth clause of the will in favor of the coin- 

70 plainaut. It has been argued on behalf of the defendants that 
all the authorities cited by the complainant’s counsel in sup¬ 
port of the application of the doctrine to this case, are confined to 
cases wliere it has been held that “ where a testator creates a trust 
running through more than two lives,” tlie trust may be declared 
good as to the two lives in being, and invalid as to the lives which 
are to follow. It is iiisisted, liowever, that that is an entirely dif¬ 
ferent proposition froin the one iuvolved in this case; that in this 
case tlie property goes into the hands of the trustees for a specific 
period, to wit, until 1928; and that this, according to the authori¬ 
ties, is void. 

It is also urged that the whole scheme of the will shows that so 
far as the Washington property is concerned, the testator intended 
that it should be held by the trustees until 1928, and that such a 
will cannot be sustaiued in part and void in part, as such an inter- 
pretation would interfere with the intention of the testator. If this 
is the correct interpretation of this will, it follows that this annuity 
or rent-charge in favor of the complainant must be held invalid 
along with the other invalid conditions of the will as in violation of 
the law relating to perpetuities. The title to No. 611 M street which 
the trustees are to hold during the life of Miss Jordan for hor use 
and benefit to the full extent of the rents and profits thereof is dis- 
posed of to Thomas K. Vertner in item 8 of the will, wherein it is 
provided in substauce, as we have alread}’’ seen, that at her death 
the fee-siraple title to said lot shall vest in Thomas K., pro- 

71 vided however that if Miss Jordan dies before Jauuary Ist, 
1928 then he shall only take the rents and profits derived by 

said trustees therefrom, and provided further that should Miss 
Jordan die before Thomas K. shall have attained the age of twenty- 
one years then from the date of her death until Thomas K. arrivés 
at the age of twenty-two years the rents and profits from said lot 
shall be disposed of in the same manner as provided in item 7, from 
which it seems to follow that the absolute title shall not vest in him 
until 1928. Therefore it is insisted, as the power of alienation is 
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suspended until 1928, and as Miss Jordan raay die at a date more 
than twenty years befbre 1928, such suspension of the vesting of tlie 
title and of the consequent power of alienation is unlawful and the 
entire will fails. 

Does the fact, however, tliat this property is thus placed in the 
hands of tlie trustees for a specific period, to-wit—until 1928,—thereby 
suspending the power of alienation until at least that date,—also 
render unlawful the annuity or rent-cliarge against tlie saine property 
in favor of the coinplainant during her own life? To answer this 
question correctly iiivolves a consideration of the pritnary purpose 
of the testator’s will, if such priinary purpose exists and is clearly 
distinguishable and separable from the other provisions of this will. 


Intention. 

“ In construing a will it has been said that the intention of the 
testator is the polar star by which thecourtshould be guided, 

72 provided no rule of law is thereby infringed.” Broom’s Legal 
Maxims, p. 409. 

“In other words, the first thing for consideration always is 
what was the testator’s intention at the time he made the will, and 
then the law carries that intention into eCfect as nearly as it can,ac- 
cording to certain settled technical rules.” Ib. 410. 

Yet this is to be obseryed with these two limitutions, first, bis in- 
tent ought to be agreeable to the rules of law; second, his intent 
ought to be gathered out of the words of the will. Ib. 412. 

Applying these rules of interpretation to tliis will, it is manifest 
that it IS the plain duty of the court to overrule tliis deniurrer. 
Considering its several clauses in the light of the whole instrument 
and applying thereto the recognized rules of constructiou, it seems 
clear, that, so far as lot No. 611 M Street is concerned, the primary 
purpose of the testator in writing into his will items 6 and 8 was to 
provide therefrom, that is, from" the rents of said lot, for the sup¬ 
port and maintenance of his niece during her life, and to that end 
he first charged or encurabered the lot to the extent of the total 
rents thereof during her life, as welI as the entire esfaiö with such 
additional sum as the trustees might find necessary to enable them 
to pay to her a monthly incotne of forty dollars, and, secondly, that 
upon her death, if she died on or after January Ist, 1928, the absolute 
title thereto was to vest in his grandson Thomas K., but if she died 
before 1928 he was to take title at the latter date, but not be- 

73 fore. And in uiaking this provision for the support of his niece 
during her life he was careful to see to it that this provision 

should not be involved in any entangling alliances with the other 
trust provisions of his will. Hence he left it in such shape that the 
trust in favor of Miss Jordan could be effectuated and carried out to its 
fullest completion without let or hindrance so far as his trustees, 
or the other beneficiaries of his will were concerned. This presents 
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a case of two separate and independent trusts in respect of the saine 
property, tlie primary trust being in the nature of a rent-charge upon 
this lot for the support of the coinplainant during her life, and the 
secondary trust vesting the fee siinple title to the same property in 
his grandson after such property had served the full purpose of the 
primary tru.st, and after the expiration of the period limited by the 
will when tlie title thereto could vest in said grandson. Being the 
absolute owner of the property and competent to raake a will, the 
testator had the right to make sucli disposition of his property and 
to create such trusts as he deemed necessary to effectuate his pur¬ 
pose, providing that such disposiüon and trusts were not illegal in 
themselves, or did not violate any positive rule of law or statute, 
applicable thereto. Althougli it is conceded, as we have already seen, 
that the devise to Thomas K. A^ertner is void, becausein violationof 
the law pertaining to perpetuities, it does not follow that the trust 
creatcd in favor of the coinplainant is void for the same 

74 reason. In tiie first place, it is not illegal in itself, and in 
the second place it is easily separable from the other pro- 

visions of the will, and is in no wise dopendent upon them either 
for its origin or execution. It stands alone, and upon its owii merits, 
as representing a separate and independent purpose. It is apparent 
that this view of the subject was not brought to the attention of the 
justice who passed the decree upon the original bill now under 
re view. 

In the last item but one of the will, the testator directs that 
Thomas K. A^ertner shall be vested with the'title and ownership of 
the F Street property (provided lus mother is not‘livingl in 1928, 
but he does not provide that he shall take the title to the M Street 
property at the same date, as the vesting of the title thereto is abso- 
lutely suspended until the death of the coinplainant. This is in 
effect a reiteration of his declared intention as we find it in thesixth 
item of his will that the title to the preinises 611 M Street shall re- 
main in his trustees for the benefit of his niece as long as she lives, 
tlms indicating a purpo.se to create, and, in fact, creating, a separate 
and individual trust for his niece during her life. 

Indeed, items six, seven, eighteen, nineteen and twenty-one each 
and all support the contention that tlie testator intended and does 
treat the allowance or provision made for Miss Jordan as an inde¬ 
pendent and separate legac}’’, and therefore in restoring to the com- 
plainant the annuity provided for her, it is not necessary in 

75 order to give full effect thereto to i-estore the will in its en- 
tirety,for the siinple reason that the will under consideralion 

is one in which separate and distinct trusts are created. The trust 
in favor of the coinplainant is in the nature of a rent-charge, which is 
something reserved out of realty or fixed as a burden on an estate 
in lands, and in this case can be enforced by au appropriate pro- 
ceeding as though it were thesole provision of the will. Item six of 
this will in no way touches the estate or restrains its alienatiou, while 
the balauce of the will deals with the estate itself and provides for- 
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ifcs alienation, but, unfortuuately for the beneficiaries therein nained, 
unlawfull}’’ limits tlie, period when it is to take effect. These latter 
provisions being void becaase the limitatioii exteiids beyoiid the 
period of’ perpetnity, it beconaes the duty of the court to construe the 
balance of tlie will as tliough such clause or clauses were iiot iii- 
serted in it, providing the manifest intention of the testator will thus 
be carried out. 

The authorities are numerous in support of the proposition that if 
the purposes of the trust are separable and some of theni are void 
because tliey fall within the inhibition of the rule agaiust perpetui- 
ties and others are free from such objections, those which are within 
tlie period are sustained though the others raust be deelared void. 

In the case of Savage v. Burnhain, 17 N. Y. 561, the testator de- 
vised his real and personal property upon these trusts: First, to sell 
the real estate after the death of the widow. The sons to receive 
their shares when they attained the age of twenty-oiie years 
76 and the daughters when they are luarried. In this case, the 
court held the trusts to be valid. But, the limitations ex- 
pressed in the will, by which the share of each son dying under 
twenty-one and daughters without issue, was to go to the surviving 
children upon the saine coutingency as to each taker as that on 
which an original share would have vested, were deelared void be¬ 
cause suspendiug the absolute owuership of sucli shares during one 
01 ’ more ininorities in addition to the life of the widow and the first 
taker. The court held that the main iutent of tlie testator was pre- 
served by supporting his priinary disposition, although the ulterior 
limitations were defeated. The court in discussing this question 
said: 

“ It bas soinetimes been said that the maxim ‘ void in part void 
in toto ’ expressed a general principle of law; but in reality it does 
not, as everv one must see on a moraent’s reflectiou. In the nature 
of things, in reason and above all in justice, it may and must be 
true that a deed or will or other instrument can in part be good al¬ 
though another part is void, because in contravention of positivo 
law.” 

Further on in the opinion the court says: 

“ Can those ulterior limitations be dropped and the primary dis- 
positions of the estate be allowed to stand? This should be done if 
the intention of the testator will thereby be effectuated rather than 
defeated. It is easy of demonstration that such will be the case. 
In solving such an inquiry we are entitled to look not only at the 
will, but at the external circumstances in order to see its practical 
results.” 

This case is cited with unqualified approval in the subsequent 
case of Harrison v. Harrison, 36 N. Y., 547. 

That it was the intention of the testator that the provisions of his 
will relating to the complainant should be recognized and treated 
as a separate and independent trust is plainly manifest frora the 
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safe-guardsthat he throws about it wlierever he touches upon the 
subject in Iiis will. Por inslance, in item twenty-one he says: 
77 “ Por fear that there niay he sorae difficulty in construing 

the different provisions of tiie vvill, relating to the monies 
whicli inay come into the hands of tlie trustees hereiii naraed, I 
desire to say that it is tny intention that all the monies arising froin 
the rents of the AVasliington property, except that which is to go to 
Gabriella K. Jordan, sliall he placed in the common fund for the 
payment of taxes and insurance on said property ” &c. 

He tlms malces plain bis purpose tliat the monies thus coming 
into the hands of his trustees shall bedivided so that all the moneys 
arising frora the reiits of his Washington property, except the rents 
accruing from 611 M street, shall he placed in a common fund, wliile 
the rents from the latter shall be set apart and maintained as a sepa¬ 
rate and distinct fund for the use and support of the complainant 
during life. This was not only a legitiinate, hut a perfectly natural 
thiug for him to do. The complainant was his niece, a child of his 
sister, and, therefore, it was most reasonable and natural that he 
should thus make separate provisions for her and to raake it a 
charge upon specific property, so as to insure to her a reasonable 
sura for her support so long as she might live, and at the same time 
he was properly careful to so make it as not to interfere with the 
alienation of the propert}"^ itself. 

In the case of Dupre v. Thompson, 8 Bar. 537, the court held that 
although certain trusts in a conveyance were void as suspending 
the power of alienation, yet where the other trusts are valid the 





In the case of Dupre v. Thompson, 8 Bar. 537, the court held that 
although eertaiii trusts in a couveyance were void as suspeuding 
the power of alienation, yet where the other trusts are valid the 
whole instrument will not be declared void, providiug the legal 
parts do not of necessity uphold the illegal parts. 

78 To the same effect are also James v. Veasley. 14 Hun. 523; 

Burley v. Everlyn, 16 Sim. 294; Gladdner v. Hancock, 16 
Sim. 371. 

]f I am correct in this view, then such intention should be.carried 
out unless the purjwse is unlawful (which it is not) or it defeats the 
general scheme of tlie will. Instead, however, of defeating the 
general scheme of the will, complete effect can be giveu to item 6 
without i’elyiug in the least upon the other clauses of the will, as 
the complainant eau take under that clause of the will without re- 
gard to whether the other clauses thereof are good or bad, within 
the meaning of the law relating to perpetuities. The trust created 
in her favor is a separate and independent trust that terrainates at 
her death without regard to whether she dies before, on, or after 
January Ist, 1928. The mere fact that the secondary trust in favor 
of Thomas K. is unlawful, by reasou of the unlawful limitation 
placed upon it, can not defeat the primary purpose of the testatov, 
or in other words the primary trust itself, it being a perfectly 
legitimate and legal trust; nor would such primaiy trust fail had 
thetestator notnamed trustees to carry it out, as it is a rule ofequit}»^ 
that a trust will not fail for the want of a trustee, since courts of 
equity have the power to supply the necessary trustee. Whether . 
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the secondary trust iu favor of Thomas K. Vertner is void 
because it is subject to a liinitatiou which renders it inalieu- 
able beyond the period allowed by law, that is, beyoiid a life 
or lives in being aud twenty-one years thereafter, as provided 
in the act of Congress of Februaiy 27th, 1801, and as defined 
by the Supreme Court of the United States in the case 

79 of üuld V. Washington Hospital, 95 U. S. 303, or whether it 
is void because it comes within the rule laid down by the 

New York court of appeals iu Cruinkshank v. Home for the Friend- 
less, 113 N. Y. 337, namely, because thereis contemplated “ a period 
ineasured by years and not by lives in being duriiig which there 
will be no persons in existence by whoin au absolute estate in posses- 
sion could be conveyed,’’ thus bringing it within the rule of unlaw- 
ful suspension of the power of alienation, is wholly iinmaterial, if the 
court is correct in concluding tiiat the primary trust iu favor of the 
complaiuant is a separable aud independent trust. The rule is quite 
Avell settled that au ulterior limitation, though invalid, will not be 
allowed to iuvalidate the primary dispositious of the will, but such 
ulterior limitation will be cut off in the case of a trust which is not 
an entirety as well as iu the limitation of a legal estate. Or, to put 
it differently, a trust created for two or more purposes, one lawful 
and another uulawful, is good for the lawful purpose though void 
as to the uulawful one, aud therefore where property is vested iu 
trustees upon various trusts some of which are valid and others void, 
it is the dut}'' of the court to separate those which are legal and valid, 
if they eau be separated, from those which are illegal and void. 
This, however, may not be done if it defeats the general scheme of 
the will, nor, if the otherwise valid trust is depeudeut upon the ille¬ 
gal aud void trust for its own validity aud executiou. 

In case of Shipmau v. Rollius et al., 98 N. Y. 311, furuishes a good 
illustration of au inseparable trust. It was there held that iuasmuch 
as the bequest was void because it was uot to be paid over 

80 uutil after the determiuation of three lives in being at thedeath 
of the testaior, thereby resulting in an illegal suspension of the 

powers of alienation beyond kuo lives, the bequest of the income of 
the fund was likewise void. The foundation being condemned, the 
superstruoture resting upon it feil with it. 

Read syllabus at page 311. 

Read opiuion at page 330. 

The case of Tiers vs. Tiers, 98 N. Y. 568, furnishes an equally apt 
illustration of separable trusts. There the court held that where 
the ulterior contingent limitation was separable from and merely 
incidental to the primary trust, its failure did not affect the validity 
of such trust. 

Read entire opiniou at pages 572, 573, 574. 

Among other cases cited by counsel for defendants were Armory 
V. Lord, 9 N. Y. 403, and Knox v. Jones 47 N. Y. 389. While time 
will not admit of any attempt at reviewing these cases, as well as 
other cases cited by counsel, on both sides, it is sufficiënt to say that 
6—1476 a 
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in both of the cases just meutioned the coiirt unhesitatingly recog- 
nizes the principle that a void trust when separable from a valid 
trust may be cut oflf. In each of these cases, however, the court was 
of opinion that this principle did uot apply. These cases as well as 
the other cases cited on behalf of the defendantsare, I think, clearly 
distinguished from the case at bar. The court in its opinion in the 
case of Arinory v. Lord, in construing the will in that case, said ; 

“The legal and valid objects of the trust, nainely, the estate in 
the rents, profits, etc., devised for the benefit of the cliildren, 

81 and the remainder in fee in the grandchildren are so mixed 
up with the illegal and void one (the life estate in the sur- 

viving husband or wife) that it is irnpossible to sustain the one 
without giving effect to the other.” 

Now, there is no such situatiën here. The trust created in favor 
of this complainant, as I have already said, is in nowise dependent 
upon the other provisions of the will eitlier for its origin or its exe- 
cution. It stands separate and apart from all of the other provis¬ 
ions of the will. It is perfectly natural that the testator would do 
what he did. The complainant was his niece—not a member of bis 
own individual household and not a member of the household of 
his daugliter Mrs. Vertner. She was a relative who stood outside 
of both of these families and for whom the testator evidently had an 
affection which prompted him to make provision for her during her 
life-time. Therefore, he laid his hands upon one particular piece of 
his property, and lie said in effect that while I shall write nothing 
in this will that sliall affect tlie right of alienation of this property, 
I will write a provision that will ensure to this complainant, my 
niece, thesum of at least §40.00 per month during her natural life, and 
in order that her right to enjoy that income may not be in any wise de- 
feated I willsee toit that it sliall uot be alienate'd to her prejudice dur¬ 
ing her life-time, and that the rents arising from this property shall uot 
beputintothe common fuud provided for in this will, but shall bekept 
separate and apart therefrom and used exclusively for the payment of 
this annuity ; and,so considerate was he of her welfare and so deter- 
mined was he that she should have at least §40.00 per month 

82 during her life-time, that he provided that if the rents of tlie 
M Street jiroperty were not sufficiënt to pay the §40.00 a 

month, then, in that event, it shall be, and is made, the duty of his 
trustees to make good the deficiency out of the balance of his estate. 
So, as I have already said, wherever he touches upon the interest 
given to this niece, he indicales a purpose to keep the interest provided 
for her separate and apart from the residue of his estate, and safe- 
guards it so that it will be paid to her by his trustees, no matter 
who they may be and no matter wliat may be the outcome of the 
other trusts sought to be created by the will. In other words, in 
the case at bar the will segregates a certain piece of real estate from 
the entire holdings of the testator and appropriates the rents and 
profits thereof to the separate and individual use of one beneficiary. 
Therefore, no matter what may happen, the circumstance that the 
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limitatiou raay or inay not be good can not invalidate the preced- 
ing life estate or life interest in the rents and profits of such prop- 
erty. 

It is proper to say in conelusion that, apart from the trusts created. 
in favor of tlie complainant, a trust is also created by this will in 
favor of Lillie K. Vertner, wherebj’’ under the seventh clause of his 
will she is to take tlie fee-simple title to the vacant lot on 20th 
Street upon her attaining the full age of 19 years, providing the tes- 
tator made no improvements thereon duriug his lifetime, but if such 
iinproveinents were made, then, in that event, the fee-simple title is 
not to vest in her until the Ist day of January 1928. No tes- 
83 tiraonj'^ was taken under the original bill as to this or any 
other matter of fact necessary to be established in order to 
aid the court in the construction of said will. While I ain advised 
by thesolicitorson both sides that no such improvements were made, 
still, in the absence of a sti[)ulation to that effect, the statement of 
counsel in open court cannot supply the place in the record of forinal 
testimony as to this matter. Assuming that no such improvements 
were made, it follows that Dr. Kearney did not die intestate as to 
all of his real estate situate in the city of Washington, but on the 
contrary he diecl testate as to his vacant lot on 20th street, and his 
trustees take and hold the title thereto for the purpose therein 
nained, while the annuity in favor of Miss Jordan stands as an in- 
cumbrance, or rent-charge primarily against lot No. 611 M Street, 
and secondurily against his entire estate for any balance of $40.00 
per inonth that the rents of said lot 611 M Street may not yield. 

The decree, therefore, should be drawn in accordance with these 
suggestions, and if such stipulation is entered into as suggested, 
then the cause will be referred to the auditor to ascertain and re¬ 
port to this court as to the rents and profits of 611 M street and the 
amount due therefrom to the complainant. 

THOS. H. ANDERSON, 

Associate Justice. 


84 (173 Petition. 

Filed July 7,1904. 

To the supreme court of the District of Columbia, holding an 
equity court : 

Your petitioner respectfully represents and shows as follows: 

1. That she is the complainant in the above entitled cause, and 
that after the argument of this cause on demurrer, and after the 
court had delivered a written opinion overruling the said demur- 
rers of defendants, Constance K. Vertner, Lillie K. Vertner and 
Elijah S. Drake, trustees, but before the decree could be sigued the 
said defendants, Constance K. Vertner, died testate on or about the 
6th day of June, A. D. 1904. 
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2. That the onl}' heirs at law of the said Constance K. Vertner 
are hei'children, Lillie K. Vertner, Thomas K. Vertner, and Ed- 
niund K. Vertner, wlio are all of tliein defendants in this cause ; 
the said Lillie K. Vertner having appeared b}' counsel, and the 
said Thomas K. Vertner and Edmniid K. Vertner, by tbeir guard- 
ian ad litem. 

85 3. That by the last will and testament of said Constance 

K. Vertner, dated the 7th day of March, A. D., 1903, Charles 
S. Landram and John A. Broaddus, both of Luray, State of Vir- 
ginia, were constituted executors of the said will, and have duly 
qualified as such. 

Wherefore, the premises —, your petitioner prays: 

1. That this honorable court will pass an order making the said 
Charles S. Landram and John A. Broaddus, executors, parties to 
this cause, and that a subpoena issue out of this honorable court 
commauding them to appear and be made parties to this suit. 

2. And for such other and further relief as the nature of the case 
may require. 

GABRIELLA K. JORDAN, 

By CHARLES F. WILSON, 

Aitorney in Fact. 


86 (18) Copy of Mrs. Vertner’s Will. 

Filed July 7, 1904. 

I, Constance Kearny Vertner, of the town of Luray, Page 
county, Virginia, do make this, my last will and testament, as fol¬ 
io ws :— 

I direct that all my debts and funeral expenses be paid b}* my 
executors, hereinafter named, as soon after inv death as convenientlv 
may be. And as to such worldly estate as I may die seized or 
possessed of, I dispose of the same as follows:— 

(1.) First, the property owned by me in the city of Washington, 
D. C.; consisting of a lot of ground fronting one Iiundred and fifty 
feet and ten inches on “ F ” Street N. W. and running back along 
“ 20th ” Street ninoLy six feet and four inches, upon which lot thereare 
situated eight three story and basement dwelling houses, being 
numbers 2000, 2002, 2004, 2006, 2008, 2010, 2012 and 2014, all 
fronting on “ F ” Street, N. W., and all being lots numbers twelve 
and thirteen, square one hundred and four of said city, leaviug a 
vacant lot on the sarae square and in the rear of the said eight 
houses, which vacant lot fronts about eighteen feet on 20th Street 
and runs back one hundred and fifty feet and ten inches, the said 
vacant lot being also my property. 

I also own in the said city of Washington two other lots, with 
the iraprovements thereou, kuown as lots numbers 611 and 613 
M ” Street N. W. All of the foregoing property I wish to be kept 
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intact until my youugest son, Thomas Kearny Vertner, attains the 
age of twenty-one years, and the renls and profits thereof to be col- 
lected by my executors and applied b}'^ them as hereinafterprovided. 
As soon after my son, Thomas Kearny Vertner, attains bis majority 
as is deeined practicable and expedient by my executors I direct 
that the said property be sold by them upon such terms as to cash 
01 ’ credit as to tliem may appear reasonable and proper and the pro- 
ceeds of sale, after the paymeiit of expenses of sale, be paid in equal 
shares or amounts to my three children, Lily Kearny Vertner, 
Edmund Kearny Vertner, and Thomas Kearny Vertner, ex- 

87 cept that I wish my daughter, Lily Kearn}’- Vertner, to re- 
ceive oue-sixth more of the net proceeds of sale than my tvvo 

sous naraed above. 

The foregoing provisious relating to the said property, both as to 
the rental and sale, are made subject to the dower rights tberein of 
Mrs. Mary Brandon Kearny, the widow of my deceased brother, 
Edmund Kearny, and in the event of her death before a sale of the 
said propert}-^ as above directed it is my will and desire that my said 
daughter, Lily Kearny Vertner, shall receive out of the rents and 
profits of the said property the sa me amount as received by the said 
Mary Braudon Kearny until there shall be a sale of the same, as 
aforesaid. The rest of the said rents and profits shall be paid by 
ray said executors in equal shares or amounts to my three children 
named above, and wheu the said property is sold one-sixth part of 
the net proceeds of sale shall be first paid to my said daughter and 
the residue thereof shall be equally divided between my said three 
children. 

I wish however that my said sous shall each go to some college 
or university for the education of young men for a term of three 
years and that a sufficiënt suin be appropriated by my executors 
from the rents and profits of the said property for that purpose be¬ 
fore there shall be any distribution thereof as above provided. In 
the event of my death before my said son, Thomas Kearny Vert¬ 
ner, becomes twenty-one years of age and in the judgmeut of my 
executors the occasion arises when it would be to the best interest of 
my said children that the said property should be sold during the 
minority of my said son my executors are authoidzed and empow- 
ered to make such sale uuder the terms and conditious above ex- 
pressed, the proceeds of such sale to be securely iuvested by tuem 
until my said son arrivés at the age of twenty-one years. Secondly, 
whatever interest I may have or receive under the will of my father, 
Thomas Kearny, in and to his ranch lauds situated in Webb 

88 couuty, Texas, kuown as the “Galvau ranch ” I give, devise 
and bequeath the same to my daughter, Lily Kearny Vertner, 

forever. 

Thirdly, I own and hold at the present time the following shares 
of stock in the corporatious mentioned :— 

One share of stock in the Laguna Chica Plantation Compauy, of 
St. Louis, Missouri, par value $100.00, certificate No. 226. 











46 


CHAKLES S. LANDHAAI ET AL., BXECÜTOKS, VS. 


One hundred sliares of the stock of the Doretnus Automatic Vend¬ 
ing Company. of New Jersey, par value $100.00, certificate No. 398. 

One hundred sliares of the stock of the Birminghain-Beaumont 
Oil and Transportation Company, of Birmingham, Alabama, par 
value $10.00, certificate No. 4192. 

Two hundred sliares of the Mobile-Beaumont Oil Company, of 
Mobile, Alabama, par value $20.00, certificate No. 2680. 

The sliares of stock in the first nameil company I give and be- 
queath to my daughter, Lily Kearny Vertner, and the shares of 
stock in all of tlie other companies mentioned I give and bequeath 
to ray two sous Edraund Kearny Vertner and Thomas Kearny 
Vertner to be held b\" them jointly. 

Fourthly, the household furniture contained in the residence in 
Luray, Virginia, occupied by me I wish to be sold by my e.xecutors 
and the proceeds equally divided among ni}'^ children. 

The books and pictures in the said residence are not to be sold 
however but shall be equally divided among my children. AU of 
my silver ware and jewelry and personal wardrobe I give and be¬ 
queath to my daughter Lily Kearny Vertner. 

Fifthly, I give and bequeath to Mrs. J. V. S. Harris, of Fort Gib- 
son, Mississippi, the sum of oue thousaud dollars, and to Misses 
Amanda Davis and Mary Jane Davis, of Luray, Virginia, I give 
and bequeath the sum of one hundred dollars, eaeh, and I charge 
all of my estate, both real and personal, with the payment of the 
said legacies. I prefer however that the sarae be paid out 
89 of the rents and profits of my Washington city proiierty or 
from the proceeds of thesale of the same as heretofore directed. 
If the rents and profits of the said property do not justify it, having 
due regard to the maintenance and support of my children and the 
education of my two sous as above provided, my executors are 
directed to witiihold the payment of the legacy of one thousand 
dollars to the said Mrs. J. V. S. Harris until there shall have been a 
sale of the .said property. 

Sixthly, all the residue of my property, both real and personal, 
wherever situate, I give, devise and bequeath, to my three children 
heretofore named. 

Seveuthly, having full confideuce in the probity and business 
capacity of'Charles S. Landrara and John A. Broaddus, of Luray, Vir¬ 
ginia, I hereby nominate and appoint them as the executors of this 
iny will and desire that no security shall be required of them as 
such. I also appoint them as the guardians of my sou, Thomas 
Kearny Vertner, during his minority. 

Eighthly, I hereby revoke all previous wills and codicils hitherto 
made by me. 

Witness my hand and seal this 7th day of March, in the year 
1903. 

CONSTANCE KEARNY VERTNER. [seal.] 
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Slgned, published and declared by Constance Kearny Vertner, as 
and tbr her last will and testament, in the presenceof us, whoin her 
presence, at her request, and in the presence of oue another, liave 
hereuuto subscribed our naines as witiiesses. 


WM. L. HUDSON. 
F. W. WEAVER. 
E. T. BOOTON. 


Codicil. 

I, Constance Kearny Vertner, of Luray, Page county, Virginia, do 
make this codicil to my last will and testament, above written, which 
is to be taken as a part tliereof. 

I hereby reduce to the suin of eight hundred dollars ($800.00) the 
pecnniary legacy of one thousand dollars, ($1000.00) given in 
90 the flfth clanse of iny said last will and testatent, to Mrs. J. 

V. S. Harris, of Fort Gibson, Alissi-ppi, and the sum of two 
hundred dollars, ($200.00) the dilïerence the said two suins of inoney, 
1 direct shall be added to the legacies given in the said clause to 
Misses Amanda Davis and Mary J. Davis, of Luray, Virginia, thereby 
increasing the legacy of each of them froin one hundred dollars 
($100.00) to the sum of two hundred dollars ($200.00). 

In testimony whereof, I have hereunto affixed my hand and seal 
this 14th day of May, 1904. 

CONSTANCE KEARNY VERTNER. [sbar.] 

Signed, published and declared by Constance Kearny Vertner, 
as and for a codicil to her last will and testament, in the presence of 
us, who, in her presence and at her request, and in the presence of 
one another, have hereunto signed our iiames as witnesses thereto. 

WM. L. HODSON. 

F. W. WEAVER. 

E. T. BOOTON. 

At a circuit court held for Page county June 21st, 1904. 

The last will and testament of Constance Kearney Vertner, de- 
ceased, of Lura}»^, Virginia, with codicil thereto attached, was pre- 
sented to the court proved by the oaths of Dr. W. L. Hudson, E. T. 
Booton and F. W. Weaver, the subscribing witnesses thereto and 
ordered to be record ed. 

Teste: F. W. WEAVER, (7. C. 

[Endorsed:] Copy of will of Mrs. C. K. Vertner. 
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91 (19) Order Making Charles S. Landram and John A.Broaddus, 

Executors, Parhes Defendants. 

Filecl July 7, 1904. 

This cause coming on to be heard on the petition of the complaiu- 
ant, Gabriella K. Jordau, suggestiug the death of the defendant, 
Constance K. Vei’tner, and having been submitted to the court, it is 
this 7th da}' of July, 1904, adjudged, ordered and decreed that 
Charles S. Landram and John A. Broaddus, executors of the last will 
and testament of the said Constance K. Vertner, be and tlie saine 
hereby are made parties defendant to tliis snit. And it is further 
ordered tliat a subpoena issue out of this court cominanding the said 
Charles A. Landram and John A. Broaddus, executors, to enter their 
appearance in this cause. 

THOS. H. ANDERSON, Justice. 


92 (20) Final Veeree. 

Filed July 8,1904. 

In the Suprerae Court of the District of Coluinbia, Holding au 

Equity Court. 

Gabriella K. Jordan, Complainant, l 

VS. >Equity. No. 22729. 

Elliah S. Drake et al., Defendants. j 

This cause coming on to be heard on the demurrers of Constance 
K. Vertner, Lillie K. Vertner and Elijah S. Drake, trustee, defend¬ 
ants to the bill of review, and the same having been argued by coun¬ 
sel and censidered by the court, it is tliis 8tli day of July, A. D. 1904, 
adjudged, ordered and decreed that the said demurrers be, and the 
same are hereby, overruled. And the said defendants electing not 
to plead over but to stand on their said demurrers, it is further 
ordered that the complainant recover costs against the said defend¬ 
ants, except the defendants Elijah S. Drake and Leroy M. Taylor, 
trustees, to be taxed by the clerk, and that she have execution there- 
for as at law. 

It is further adjudged, ordered and decreed that the decreeof this 
court, heretofore passed on the 27th day of June, A. D. 1900, in equity 
cause No. 21,422, wherein the defendant Elijah S. Drake, trustee, was 
• naraed as complainant and the defendants Leroy M. Taylor, Con¬ 
stance K. Vertner, Lillie K. Vertner, Edinund K. Vertner, Thomas 
K. Vertner, and the complainant Gabriella K. Jordan, were named 
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as (Icfendants, wliich decreed that as to the real estate situated 
93 in the District of Coluinbia, Thomas Keaniey died intestate, 
and that the same descended to his heirs at law, be and the 
sarae is hereby modified in so far as it relates to the provisions of 
said will in regard to the devise of the annuity or legac}’' to the com- 
piainant Gabriella K. Jordan, which provisions are, and are hereby 
declared to be, valid, and it is further adjudged, ordered and decreed 
that the said annuity or legacy, for the full term of her natural life, 
bequeati’.ed to Gabriella K. Jordan, by the said last will and testa¬ 
ment of said Thomas Kearney, is a valid claim or rent-charge, pri- 
raarily against all rents and revenues collected or derived from lot 
No. 611 M Street N. W., Washington, D. C., and secondarily against 
his entire estate for auy balance of $40 per month that said rents 
and revenues ma 3 ' not yield, from the date when the said legacy or 
annuity became due and payable, for any amount of principal or 
interest which inay be due to said annuitant or legatee thereon. 

It is further ordered that the right is hereby reserved to the com- 
plainant to apply to this courtin the future for any further orders 
and decrees that may be necessary and proper to carry into effect 
this decree. 

THOS. H. ANDERSOM, Justice. 

From the foregoing decree the defendants Charles S. Landram 
and .John A. Broaddus, executors, Lillie K. Vertner and Elijah S. 
Drake, trustee, now here in open court note an appeal to the Court 
of Appeals of the District of Columbia, and pray the court that as 
to them there may be a severance for tlie purposes of said 
94-99 appeal, and that the penalty of a bond for costs be fixed by 
this court. 

It is therefore, ordered this Sth da}»^ of July, A. D. 1904, that 
leave be, and the same is hereb 3 ^ given to the said defendants 
to sever on appeal to the Court of Appeals from the foregoing 
decree, and that a bond in the sum of one hundred dollars 
($100) for costs be given b}’’ the said defendant Elijah S. Drake, 
trustee, and a bond for one hundred dollars ($100) be given by the 
other defendants in this cause as required by the rules of this hon- 
orable court. 

THOS. H. ANDERSOM, Justice. 


(21) Memorandum. 

July 27,1904.—Appeal bouds of Elijah S. Drake, trustee, and of 
Charles S. Landram and John A. Broaddus, executors of C. K. Vert¬ 
ner, deceased, and Lillie K. Vertner filed. 


7—1476a 
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100 Supreine Court of the District of Columbia. 


United States of America,! ^ 
District of (Joliimbia, J 


I, Johu R, Yüung, clork of the supreine court of the District of 
Columbia, hereby cerlify tho foregoing pages, uuiubered from 1 to 
99, inclusive, to be a truc aml correct transcript of the record, as per 
direcLious of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 22,729, equity, wherein Gabriella K. 
Jordaii is complaiiuinc, and Elijah S. Drake, trustee, et al. are de- 
fendants, as the saine reinains upon the files and of record in said 
court. 

In testimony whereof, I hereunto subscribe 
Seal Supreine Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 29th day of September, A. D. 1904. 

JOHN R. YOüNG, Clerk. 


101 In the Court of Appeals of the District of Columbia. 

Charles S. Landram and üthers, Executors,! 

Etc., Appellants, ^o. 1476. 

VS. ( 

Gabriella K. Jordan, Appellee. J 

Statement of errors for which the appellants prosecute this appeal 
and of the parts of the record which they think necessary to be 
printed for the consideration of the questions iuvolved, made in 
pursuance of clause 5, rule 6, of the Court of Appeals for the Dis¬ 
trict of Columbia. 


Statement of Errors. 

The snit of Gabriella K. Jordan vs. Elijah S. Drake, trustee, and 
othei’S. in tho supreme court of the District of Columbia, from the 
final doeree in .said snit, in which this appeal has been taken, was 
instituted for the pnrpose of reviewing and modifying the decree 
entered on the 27th day of June, 1900, in the cause of Elijah S. 
Drake, trustee, vs. Leroy M. Taylor, trustee and others, construing 
the last will and testament of 'riiomas Kearney, deceased, so far as 
the same devised or attempted to dispose of lands situated in the 
District of Columbia, and that the appellee be permitted to remain 
in tho enjoyraent of the rents and revenues derived from the real 
estate in the District of Columbia as provided in the sixth item of the 
said will, and that the court below erred in overruling the demurrers 
of the appellants and in entering a final decree ou the 8th day of 
July, 1904, and in not sustaining appellants’ demurrers and dis- 
missing the bill of review of appellee. 







GABKIEI.LA K. JORDAN. 


51 


Parts of the Record which the Appellants Think Necessary to be Printed. 

All of the transcript of record fSled hereiii, except parts which we 
designate to be oinitted, as follows: Oinit comiuenciiig with the 
word “certificate” page 34 to and including paga 39; head 
102 of answor page 40, coininencing with the words, “State of 
Texas” page 42 and page 43; liead of answer page 44; 
answer of Leroy M. Taylor on pages 45 and 46; head of decree 
page 46; answer of Leroy M. Taylor page 48; head of deinurrers 
pages 50 and 51; lieading of opinion page 52; heading of petition 
page 84 and jurat page 85 ; heading of order page 91; designation 
of record on appeal pages 95 to 98 inclusive, and extension of time 
to file transcript page 99. 

To Frank W. Hacket and Charles F. Wiison, attorneys for Gabri- 
ella K. Jordan. 

Gentlemicn : In accordance with the clause of said rule we liereby 
serve you with the copy of the foregoing statements of errors and 
parts of the record which the appellants think necessary to be 
printed. 

JOHN J. HEMPHILL, 

Solicitor for Appellants Landram and Broaddns, 

Execntors of Vertner. 

THOMAS P. WOODWAKD, 

W. MOSBY WILLIAMS, 

Solicitors for Appellee Drake, Trustee. 


Service of a copy of the foregoing acknowledged this 3d day of 
October, 1904. 


PKANK W. HACKETT. 


(Endorsed:) No. 1476. Chas. S. Landram et al., appellants, vs. 
Gabriella K. Jordan. Appellants’ assignment of errors and desig¬ 
nation of parts of record to be printed. Court of Appeals, District 
of Columbia. Filed Oct. 4-1904. Henry W. Hodges, clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1476. Charles S. Landram et al., executors, appellants, vs. Gabriella 
K. Jordan. Court of Appeals, District of Columbia. Filed Oct. 1, 
1904. Henry W. Hodges, clerk. 







